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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  1724rj 


Robert  W.  Morgan,  appellant 

V. 

United  States  ok  America,  appellee 


ON  APPEAL  FROM  THE  .imdMEST  OE  THE  I  SITED  STATES  DIS- 
TRICT COURT  FOR   THE  NORTHERN   DISTRICT   OF  CALIFORNIA 


BRIEF  FOR  THE  APPELLEE 


opinion  below 

No  opinion  was  written  by  the  District  Court  in  connection 
with  the  original  proceedings.  On  May  17.  1965,  the  District 
Court  filed  a  memorandum  opinion  denying  appellant's  peti- 
tion for  a  writ  of  habeas  corpus  but  modifying  the  sentence 
under  Rule  35.  This  opinion  is  included  in  the  Supplemental 
Record  filed  in  this  Court  on  June  4, 1965, 

JURISDICTION 

This  is  an  appeal  from  a  judgment  of  conviction  for  using 
a  false  document,  in  violation  of  18  U.S.C.,  Section  1001  and 
for  theft  by  false  pretenses,  and  conversion,  of  a  Treasury  check 
for  $441.11,  in  violation  of  18  U.S.C..  Section  641,  as  charged 
in  Counts  I  and  II,  respectively,  of  an  indictment  returned  in 
the  Northern  District  of  California.  Southern  Division,  on  Sep- 
tember 21,  1960.  The  subject  matter  of  these  counts  was  ap- 
pellant's 1955  income  tax  return  and  the  refund  check  issued 
thereon. 

(1) 


After  a  jury  trial  which  began  on  November  7,  1960,  appel- 
lant was  found  guilty  on  Counts  I  and  II,  and  on  December  22, 
lUGO,  was  sentenced  to  the  following  sentence  (1  R.  — ) :  ' 

IT  IS  ADJUDGED  that  the  defendant  is  hereby 
coniniitted  to  the  custody  of  the  Attorney  General,  or 
his  authorized  representative  for  imprisonment  for  a 
period  of  FIVE  (5)  YEARS  on  Count  ONE  and  FIVE 
(5)  YEARS  on  Count  TWO.  These  sentences  shall  run 
concurrently  with  each  other  and  consecutively  to  any 
period  of  actual  confinement  under  the  sentence  or  sen- 
tences of  imprisonment  now  being  served,  by  the  de- 
fendant in  the  California  State  Prison,  and  will  com- 
mence at  the  expiration  of  such  confinement  by  any 
parole  or  release  from  such  confinement,  conditional  or 
otherwise.  This  sentence  however  is  imposed  under 
Title  18  U.S.C.  Section  4208(a)(2)  and  the  defendant 
will  be  eligible  for  parole  at  any  time. 

A  modification  of  sentence  entered  on  May  17, 1965  by  the  Dis- 
trict Court  added  the  following  language  to  the  sentence  (1 
R.-): 

Nothing  in  this  judgment  is  intended  to  contravene  the 
provisions  of  18  U.S.C.  Section  3568. 

Notice  of  Appeal  was  filed  on  December  22, 1960.  Jurisdiction 
of  this  Court  is  invoked  under  28  U.S.C,  Section  1291. 

QUESTIONS  PBESENTED 

1.  Whether  the  Northern  District  of  California,  Southern 
Division,  was  a  proper  district  in  which  to  lay  venue  and  to  pros- 
ecute appellant  for  "using"  a  false  document,  in  violation  of 
18  U.S.C,  Section  1001,  and  for  theft  by  false  pretenses  of  the 
tax  refund  check,  where  the  proof  showed  that  appellant's  1955 

'  Nolume  No.  1  of  the-  initial  l.S-volumc  record  filed  in  this  Court  is  not 
pauiiiiitf'd  and  will  be  referretl  to  simply  as  Volume  No.  1  (1  R. — ).  Vol- 
umes II  to  XIII.  inclusive,  are  rei>orters'  transcript  of  pretrial  and  trial 
pHK-i-cdiuKs  and  will  he  referred  to  hy  volume  and  page,  e.g..  3  R.  .">.  Sup- 
plenieiilal  l•^^•ords  ccrtititMl  to  this  Court  will  he  referred  to  hy  date  and 
page.  e.g..  1  Supp.  R.  l'2  ( filed  on  September  22, 1960). 
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tax  return  was  mailed  in  the  Northern  District  i)f  California, 
at  Folsom  Prison  and  filed  with  the  District  Direct^jr  of  Intor- 
iia.1  Kevenuo  at  San  Francisco,  arul  that  the  tax  refund  check 
was  issued  at  San  Francisco,  and  mailed  to  ajjijcllant  at  Folsom 
Prison  and  thereafter  transmitted  by  him  through  the  mail  to 
Los  Angeles,  California,  where  at  his  request,  it  was  endorsed 
and  deposited  in  the  account  of  an  attorney  who  thereafter  re- 
mitted .|2()()  of  the;  i)roceeds  back  to  appellant  at.  I-'olsom  Prison, 
(Covering  appellant's  assigned  errors  1  and  10,  Pr.  4-0.  48.) 

2.  Whether  denial  of  a  continuance  beyond  November  7, 
1960,  was  an  abuse  of  discretion.     (App.  No.  II,  Br.  9-17.) 

3.  Whether  the  ])roof  is  sufficient  to  sustain  the  verdict  that 
appellant  was  guilty  of  filing  a  1955  tax  return  which  faLsely 
represented  the  taxpayer's  Social  Security  number,  the  wages 
earned,  the  taxes  withheld,  his  marital  state,  and  the  rightful 
number  of  exemptions.  (Reply  to  App.  Nos.  Ill  and  VIII 
Br.  18-19,46.) 

4.  Whether  denial  of  appellant's  motion  to  quash  Govern- 
ment exhibits  in  the  form  of  two  letters  by  appellant  to  a  Los 
Angeles  attorney  transmitting  his  tax  refund  check  and  giving 
instructions  as  to  its  disposition  (Pltf.  Exs.  7  and  11),  was  an 
abuse  of  discretion,  or  denied  appellant  the  ]:)rotection  of  the 
attorney-client  privilege  (App.  Nos.  IV  and  VI,  Br.  20-24. 
36-41). 

5.  Whether  production  of  appellant  by  the  warden  of  Fol- 
som Prison,  where  appellant  was  then  serving  an  uncomplet-ed 
sentence  for  state  offenses,  to  the  United  States  District  Court 
under  a  writ  of  habeas  corpus  ad  prosequendam  for  the  purpose 
of  prosecution  on  the  pending  federal  indictment,  worked  a 
termination  of  the  state  sentence.    (App.  No.  V,  Br.  2,5-35.) 

6.  W^hether  the  District  Court  erroneously  denied  a  mistrial 
demanded  by  appellant  on  the  ground  of  prejudice  allegedly 
resulting  from  entry  of  a  guilty  plea  by  co-defendant  Daven- 
port, which  was  entered  out  of  the  presence  of  the  jun,'.  (App. 
No.VI.I,Br.42-45.) 

7.  Whether  due  jirocess  has  been  denied  to  appellant  because 
of  the  length  of  time  in  which  this  appeal  has  been  pending. 
(App.  No.  IX.  Br.  47.) 


STATUTES  INVOLVED 

18  U.S.C: 

Sec.  641.  Public  money,  property  or  records. 

Whoever  embezzles,  steals,  purloins,  or  knowingly 
converts  to  his  use  or  the  use  of  another,  or  without  au- 
thority, sells,  conveys  or  disposes  of  any  record,  voucher, 
money,  or  thing  of  value  of  the  United  States  or  of  any 
department  or  agency  thereof,  or  any  property  made  or 
being  made  under  contract  for  the  United  States  or  any 
departn.ient  or  agency  thereof;  or 

Whoever  receives,  conceals,  or  retains  the  same  with 
intent  to  convert  it  to  his  use  or  gain,  knowing  it  to 
have  been  embezzled,  stolen,  purloined  or  converted — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  ten  years,  or  both ;  but  if  the  value  of  such 
property  does  not  exceed  the  sum  of  $100,  he  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

The  word  "value"  means  face,  par,  or  market  value, 
or  cost  price,  either  wholesale  or  retail,  whichever  is 
greater. 

Sec.  1001.  Statements  or  entries  generally. 

Whoever,  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  knowingly 
and  willfully  falsifies,  conceals,  or  covers  up  by  any 
trick,  scheme,  or  device  a  material  fact,  or  makes  any 
false,  fictitious  or  fraudulent  statements  or  representa- 
tions, or  makes  or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  five  years,  or 
both. 

STATEMENT 

1.  The  allegations  of  the  indictment 

In  this  indictment  of  12  counts  (1  R.  — )  appellant  was  the 
sole  defendant  named  in  Counts  I  and  II.  He  was  also  tried  on 
Counts  III  and  VI,  upon  which  the  jury  were  unable  to  agree 
and  which  were  dismissed  on  February  6,  1961.  Appellant  was 
charged  jointly  with  co-defendant  Davenport  in  Counts  III  and 


IV,  and  with  (•o-dcfcndtint  Kscarre^a  in  ( "(junt  IX  and  with  co- 
dofondant  Holloy  in  Count  XII.  Defendant  Davenport  was 
the  sole  defendant  in  Counts  VII  and  VIII.  I  )efendants  Esrar- 
rega  and  Holley  were  tlie  sole  defendants  named  in  C'ounts  X 
and  XII,  respectively.  Counts  IX,  X,  XI  and  XII  were  severed 
on  November  7,  1960,  and  at  that  time,  the  case  proceeded  to 
trial  as  to  appellant  and  co-defendant  Dav^enport  on  Counts  I 
to  VIII,  inclusive.  Davenport  entered  a  plea  of  Kuilty  to  Count 
VII  on  November  9,  1900,  and  the  trial  continuerj  thereafter 
with  appellant,  the  sole  defendant  on  trial. 

All  defendants  named  in  the  indictment  were  California  State 
Prison  inmates  at  the  time  of  the  offenses  allejied. 

Count  I  charj!;ed  that  on  or  about  March  11,  195G,  appellant, 
at  San  Francisco,  in  the  Northern  District  of  California,  know- 
ingly and  willfully  used  a  false  document  in  a  matter  within  the 
jurisdiction  of  the  United  States  Treasury  Department.  This 
document  was  an  income  tax  return  alleged  to  contain  know- 
ingly false  statements  that  appellant  had  received  $2,150.50  in 
wages  from  one  Lowell  Lyons,  Jr.,  in  1955,  that  S473.ll  in  taxes 
had  been  withheld  therefrom,  and  that  he  was  entitled  to  three 
exemptions,  in  violation  of  18U.S.C.,  Section  1001. 

Count  II  charged  that  in  reliance  upon  these  same  false  rep- 
resentations, the  Treasury  Department  issued  appellant  a  tax 
refund  check  of  $441.11  which  appellant,  by  such  false  pretenses, 
•did  steal  and  convert  during  the  period  March  11,  1956  to 
September  11,  1956,  in  San  Francisco,  and  at  Folsom,  Cali- 
fornia, in  violation  of  18  U.S.C.,  Section  641. 

Count  III  charged  appellant  and  co-defendant  Davenport 
with  conspiring  wath  each  other  and  certain  other  named  co- 
conspirators to  defraud  the  United  States  of  America  and  com- 
mit offenses  revolving  around  preparation  and  filing  of  false 
withholding  statements  and  tax  returns  for  various  prison  in- 
mates. The  jury  disagreed  on  this  count,  which  charged  a  vio- 
lation of  18  U.S.C,  Section  371. 

Count  IV  charged  appellant  and  co-defendant  Davenport 
with  another  conspiracy  involving  tax  returns  in  the  names  of 
two  inmates  not  specified  in  Count  III,  in  violation  of  18 
U.S.C,  Section  371.  This  Count  was  dismissed  on  motion  on 
November  21, 1960. 
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Counts  V  and  VI  charged  appellant  in  relation  to  false  tax 
refund  claims  submitted  in  the  names  of  one  Nelson,  and  one 
Hayes,  respectively,  both  in  violation  of  18  U.S.C.,  Sections  2 
and  287.  Count  V  was  dismissed  on  November  28,  1960,  and 
the  jury  disagreed  on  Count  VI. 

Counts  VII  and  VIII  charged  only  Davenport,  alias  King, 
with  offenses  relating  to  tax  returns  of  inmate  Hayes  (Count 
VII)  and  of  himself,  filed  under  the  name  W.  H.  Reith  (Count 
VIII).  Davenport  pleaded  guilty  to  Count  VII  on  November 
9.  1960,  and  thereafter,  appeared  as  a  witness  for  appellant. 
(10  R.  983.) 

Count  IX  charged  appellant  and  Escarrega  with  a  Section 
371  conspiracy  with  each  other  and  others  named  as  co- 
conspirators, but  not  defendants,  in  relation  to  Escarrega's 
1957  tax  return,  and  Count  X  charged  Escarrega  with  the  theft 
by  false  pretenses  of  the  tax  refund  check  issued  on  his  1957 
return.  Counts  IX  and  X  were  severed  for  trial  and  Escarrega 
was  acquitted  on  December  8, 1960,  after  a  separate  jury  trial  in 
which  appellant  was  not  a  party. 

Counts  XI  and  XII  charged  appellant  and  Holley,  in  the 
pattern  of  Counts  IX  and  X,  in  relation  to  Holley's  1957  return, 
and  Holley  was  also  acquitted  after  a  jury  trial  with  Escarrega. 

2.  Pre-trial  proceedings 

Pretrial  motions  and  motions  for  discovery  and  continuance 
will  be  reviewed  and  discussed  in  the  context  of  argument  there- 
on in  this  brief. 

3.  The  evidence  in  support  of  the  verdict  ^ 

Plaintiff's  Exhibit  1  in  this  case  is  an  income  tax  return  Form 
1040A  for  1955.  filled  out  in  the  name  of  Robert  E.  Morgan, 

'  This  statement  is  confined  to  evidence  relating  directly  to  (founts  I  and 
II.  and  does  not  encompass  evidence  relating  to  Counts  III  and  VI,  which 
consisted  chiefly  of  (1)  testimony  of  a  former  FoLsom  inmate,  Everette 
Nelson,  as  to  appellant's  activities  in  preparing  false  returns  for  other 
prisoners  (7  R.  .3S7).  (2)  expert  handwriting  opinion  that  appellant  .signed 
a  return  filed  in  the  name  of  another  prisoner,  Hayes  (9  R.  777-778),  tes- 
timony that  in  1900,  appellant  proposed  a  false  return  scheme  to  a  fellow  jail 
prisoner  in  Ix)s  Angeles,  and  said  he  had  previously  engaged  in  such  traus- 
actiona  at  FoLoom  Prison.     ( Steinhoff,  8  R.  623. ) 


P.O.  Box  A-33442,  Represa,  California.  Appellant'.s  prison 
number  was  A3'M42.  (TOxh.  63.  04,  65.)  Kopre.sa,  California, 
is  the  return  address  for  the  mail  of  all  prisoners  at  Folsorn 
Prison,  who  list  their  prison  number  as  a  box  number  on  their 
mail.    (11  R.  1153.) 

h]xhibit  No.  1  was  filed  with  and  prf)f'essed  by  the  District 
Director  of  Internal  Revenue  at  San  Franci.sco,  California,  ac- 
cording to  the  testimony  of  the  supervisor  of  the  returns.  In- 
dex and  Service  Unit  of  that  office  (Smith,  5  R.  143)  and  of  the 
Returns  Coordinator  of  that  office  (ConrarJ.  11  R.  1157),  al- 
though appellant  in  his  testimony  stated  he  had  mailed  it  to 
Los  Angeles,  from  Folsom  Prison  (10  R.  1011).  Internal  Rev- 
enue Service  regulations  require  that  all  tax  returns  bearing 
the  home  address  of  "Represa,  California,"  are  to  be  filed  in  the 
San  Francisco  District  Director's  office.  (11  R.  1152.)^  This 
return  was  assigned  the  processing  number  Rl 60332,  which  is 
the  number  thereafter  placed  on,  and  only  on,  the  refund  check 
related  to  that  return.    (5  R.  144, 150;  11  R.  1151.) 

Exhibit  No.  2  is  a  United  States  Treasury  check  for  S444.ll 
showing  the  serial  number  R 166332,  dated  May  29,  1956,  and 
issued  at  San  Francisco,  to  Robert  E  and  Goldye  Morgan,  P.O. 
Box  A-33442,   Repressa   [sic],  Cal.    It  bears  endorsements 


^  "Sec.  6091.  Place  for  Filino  Returns  or  Other  Documents. 
"(a)   Ocncral  Rule. — When  not  otherwise  provided  for  by  this  title,  the 
Secretary  or  his  delejrnte  shall  by  rejrulations  i)rescribe  the  place  for  the 
tilinfT  of  any  return,  declaration,  statement,  or  other  doeunient,  or  copies 
thereof,  required  by  this  title  or  by  regulations. 

"(b)    Tax  /»V7»/7i.s'. — In  the  case  of  returns  of  tax  required  under  author- 
ity of  part  II  of  this  subchapter — 

(1)    "Persons  other  than  eorporations. — 

"(A)  General  rule. — Except  as  provided  in  subparagraph  (B),  a  re- 
turn (other  than  a  corporation  return)  shall  be  made  to  the  Secretary 
or  his  delegate — 

"(i)  in  the  internal  revenue  district  in  which  is  located  the  legal 
residence  or  principal  plate  of  business  of  the  i)erson  making  the  return, 
or 

*  *  *  *  • 
"(B)   Exception. — Returns  of — 

"(i)  persons  who  have  no  legal  residence  or  priucii>al  place  of  busi- 
ness in  any  internal  revenue  district." 

*  *  •  •  • 
<26  U.S.C.  11X54  ed..  Sec.  6091.) 
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"Robert  E.  Morgan,"  "Goldye  Morgan,"  and  "Wilber  Little- 
field."  and  was  deposited  on  September  11,  1956,  in  a  Los 
Angeles  bank.  This  tax  refund  check  was  issued  at  San  Fran- 
ciso.  and  is  related  by  the  number  R 166332  to  Exhibit  No.  I. 
(5  R.  144, 153 ;  11  R.  1 156. )  Appellant  testified  that  he  "would 
say"  he  received  Exhibit  No.  2  from  filing  Exhibit  No.  1,  and 
that  he  mailed  Exhibit  No.  2  to  one  of  his  Los  Angeles  at- 
torneys, Wilber  Littlefield.    (10  R.  1012.) 

Wilber  Littlefield  testified  that  during  the  period  1954  to 
1956,  he  had  advised  appellant  about  a  writ  of  habeas  corpus, 
and  about  appeal  procedures,  but  that  he  had  nothing  to  do 
with  appellant's  1955  tax  return  (6  R.  206)  and  rendered  no 
legal  services  to  appellant  concerning  the  latter's  rights  to  the 
$444.11  check  (6  R.  205).  Littlefield  produced  Exhibit  No.  7 
(6  R.  162)  which  is  a  letter  dated  August  7,  1956,  from  appel- 
lant to  Littlefield,  enclosing  Exhibit  No.  2,  stating  that  his  wife, 
Goldye,  would  be  visiting  a  Mrs.  Bertha  W^arner  in  September, 
and  instructing  Littlefield  to  deliver  the  check  to  Mrs.  Warner 
for  the  purpose  of  getting  the  endorsement  of  Goldye. 

Exhibit  No.  11,  also  produced  by  Littlefield  (6  R.  195)  is  an- 
other letter  by  appellant  to  Littlefield  dated  August  28,  1956, 
enclosing  a  copy  of  appellant's  letter  of  instruction  to  Mrs. 
Warner,  telling  Littlefield  to  release  the  check  to  Mrs.  Warner, 
and  stating  Littlefield  is  to  receive  $200  of  the  proceeds  for  his 
"retainer."  Littlefield  testified  that  he  received  Exhibit  No. 
11  from  appellant  (6  R.  225)  and  thereafter  delivered  the  check 
to  Arthur  W^arner,  and  wdthin  24  hours,  the  check  was  returned 
to  his  office  with  the  endorsement  of  "Goldeye  Morgan"  (6  R. 
226,  241).  Littlefield  then  deposited  the  check  in  his  bank  ac- 
count, issued  a  $244.11  check  to  Arthur  Warner,  and  retained 
$200,  which  he  subsequently  sent  to  appellant  at  Box  A-33442, 
Represa,  California  (6  R.  221),  and  which  appellant  testified  he 
did  receive  (11  R.  1091). 

Arthur  Warner  w^as  called  as  a  Government  witness  and  on  a 
voir  dire  examination  held  to  inquire  into  his  possible  profes- 
sional relations  with  appellant  (8  R.  665-693),  testified  he  was 
admitted  to  the  Bars  of  New  Jersey,  the  Supreme  Court  and 
the  Ninth  Circuit  Court  of  Appeals,  but  never  licensed  to  prac- 
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ticc  law  in  C'alifornia,  and  that  he  had  been  retained  by  appel- 
lant to  look  into  alleged  violations  of  appellant's  civil  rights. 

In  jury  proceedings,  Warner  U^stified  that  iii  August.  1956. 
he  lived  with  his  mother,  Bertha  Warner,  in  Los  Anj^eles  (8  R. 
G65j  and  that  about  August  28,  1956,  a  Government  check  for 
several  hundred  dollars  and  made  out  to  Robert  and  Goldye 
Morp;an  was  in  his  jjossession,  hut  he  did  not  know  if  it  was  Ex- 
hibit No.  2  (8  R.  729).  He  stated  that  (ioldye  Morgan  did  not 
spend  the  month  of  September,  1956,  with  them,  that  he  had 
never  seen  her,  and  that  he  did  not  have  Exhibit  No.  2  endorsed 
with  her  name,  or  recognize  the  handwriting  on  the  endorse- 
ment. (8  R.  734,  742,  744.)  He  mailed  that  check  back  to 
Littlefield,  who  in  turn  sent  Warner  a  check  for  "several  hun- 
dred dollars.''  (8  R.  730-781.)  Warner  retainefl  a  portion  of 
the  Littlefield  check  to  cover  a  debt  of  $50  to  $100.  and  sent 
payments  to  appellant  in  sums  of  $15  or  $16  per  month.  (8 
R.  731,  734.) 

A  handwriting  expert  testified  that  the  "Robert  Morgan ""  on 
the  endorsement  of  Exhibit  2,  as  well  as  the  signature  on  the 
tax  return  (Ex.  1),  were  written  by  appellant.     (9  R.  767.) 

Appellant's  1955  tax  return  (Ex.  1)  was  filled  out  in  the 
name  of  Robert  E.  Morgan,  Social  Security  No.  535-12-5229. 
claiming  exemptions  for  himself  a  wife  (Goldye  Morgan),  and 
for  George  Weisbart,  represented  to  be  an  "uncle"  who  lived  in 
taxpayer's  home  and  who  did  not  have  a  gross  income  of  $600  or 
more  in  1955.  The  taxpayer  listed  $2,150.50  in  wages  re- 
ceived from  Lowell  Lyons,  Jr.,  229  No.  Broadway,  Los  Angeles 
and  withheld  income  taxes  of  $473.11. 

Social  Security  No.  535-12-5229  is  the  number  of  one  Ro- 
land Esperson,  of  Sumner,  Washington,  according  to  Exhibit 
No.  88.  (12  R.  1166.)  Appellant  testified  he  could  not  re- 
call if  this  number  had  been  issued  to  him,  but  that  he  was  not 
employed  in  Washington  in  1955,  and  that  he  could  not  recall  if 
his  Social  Security  Number  was  501-18-6307  in  1942,  when  he 
worked  in  Minnesota,  for  the  St.  Paul  Packing  and  Fuel  Com- 
pany, his  brother's  business.      (12  R.  1 195-1 196. ) 

Mrs.  Goldye  Michelson  testified  that  she  had  not  communi- 
cated with  appellant  during  the  period  1953  to  1960  (6  R. 
192)  and  that  she  was  divorced  from  him  on  December  10, 
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1953  (6  R.  186),  as  appears  in  Exhibit  No.  10,  a  decree  of  the 
District  Court  of  Gonzales  County,  Texas.  She  said  her  ap- 
pearance as  a  witness  was  her  first  visit  to  California  (6  R. 
189)  and  she  did  not  know  a  Mrs.  Bertha  Warner  (6  R.  189). 
She  was  not  supported  by  appellant  in  1955.  (6  R.  187.)  She 
did  not  endorse  Exhibit  No.  2  and  never  saw  it  before.  (6  R. 
189.) 

Appellant  testified  that  when  he  listed  himself  as  divorced  on 
a  prison  form  in  July,  1955,  he  was  not  aware  of  the  "legal 
aspect"  of  the  divorce  and  that  he  Avas  later  informed  by  at- 
torneys that  he  was  still  legally  married  to  Goldye,  and  that  he 
felt  he  was  still  married  to  her,  because  she  committed  a  fraud 
on  the  court  by  misstatements  as  to  service  of  process  and 
appellant's  whereabouts.  (10  R.  1007-1008;  11  R.  1082-1083, 
1087. )  He  testified  that  he  had  not  seen  or  supported  her  since 
1953  (11  R.  1074)  and  that  he  listed  her  on  the  joint  return,  be- 
cause he  assumed  she  was  not  going  to  file  her  own  return  when 
she  did  not  answer  his  letter  of  inquiry  whether  she  was  going  to 
do  so  (11  R.  1073-1075).  He  said  he  wrote  attorney  Littlefield 
that  Goldye  would  visit  Mrs.  Warner  for  a  month  in  order  to 
assure  Littlefield  that  the  Warners  were  all  right,  and  that  this 
was  a  false  statement  to  Littlefield.     (11  R.  1088-1089.) 

Mrs.  Peggy  Weisbart  testified  that  in  1955,  she  was  married 
to,  lived  with,  and  was  supported  by  her  husband.  George 
Weisbart,  who  died  in  1960.  (6  R.  169-170.)  He  filed  a  tax 
return  for  1955  (6  R.  170),  which  was  admitted  as  Plaintiff's 
Exhibit  No.  84  (11  R.  1140)  and  shows  a  reported  income  of 
$1,473.05  from  the  Yellow  Cab  Company,  and  lists  exemptions 
for  himself,  a  wife  and  three  children.  At  one  time,  Mrs.  Weis- 
bart's  husband  had  worked  for  Lowell  Lyons,  Jr.,  229  North 
Broadway,  Los  Angeles,  and  her  husband  had  known  appellant, 
who  had  written  to  her  husband  in  1955  or  1956,  in  envelopes 
which  bore  a  return  address  of  Robert  Morgan,  Represa,  Cali- 
fornia. (6  R.  169, 171,  174.)  One  such  letter  contained  a  form 
to  be  filled  out  so  that  the  prisoner  could  receive  mail,  but  her 
husband  threw  this  form  away  and  did  not  execute  it.  (6  R. 
174-175.) 

Appellant  testified  as  follows  with  respect  to  George  Weis- 
bart (10  R.  1010- 1011) : 


n 

Well,  Geor^n  Weishart  is  a  man  who  at  one  time  was 
employed,  up  iitilil,  1  think.  1955.  with  Mr.  Ix^well 
Lyoiirs  on  spf^'ial  Ic^  work,  dotailffl  invostij^ation.  etc., 
and  he  was  a  sick  man.  He  was — I  don't  know  how  to 
phrase  it — he  was  the  hanp;er-on  character,  and  so  forth. 
He  was  a — he  had  a  bacl  drinking  habit  and  I  used  to 
take  care  of  the  man  and  T  c-onsidfTod  him  on  a  relation- 
ship, such  as  an  uiu^le,  althoufi;h  lie  was  not  a  blood  uncle 
of  mine,  but  it  was  a  term  that  we  commonly  used. 

I  paid  his  rent  sometimes  at  1144  Cornwoll  with  the 
lady  that  he  was  living  with  who  represent^^d  herself  as 
Mrs.  George  Weisbart.  However,  from  both  Mrs.  Weis- 
bart  and  Mr.  Weisbart,  they  were  never  married.  I  took 
care  of  more  than  half  of  his  income,  his  expenses,  etc.. 
and  I  thought  that  it  was  a  legal  liability  to  me  t<j  deduct 
him  on  my  income  tax.  I  did  not  know  that  he  had  died, 
though,  until  the  other  day,  or  I  would  have  made  an 
effort  to  bring  him  in  myself  as  a  witness. 

Q.  I  see.  Did  you  support  Mr.  Weisbart  during  the 
year  of  1955? 

A.  Well,  I'm  sure  that  I  supported  him  much,  much 
more  than  is  declared — shown  by  the  statement.  I  am 
sure  that  it  was  more  than  half  of  his  income. 
*  *  *  »  ♦ 

On  cross-examination,  appellant  testified  that  while  ho  was  held 
in  the  Los  Angeles  .jail  from  January  25  to  Juno  24.  1955.  before 
being  transferred  to  the  Chino  correctional  institution  (11  R. 
1059,  1067).  Weisbart  worked  for  appellant  as  his  legal  runner 
(11  R.  1065),  but  that  appellant  filed  no  employer's  with- 
holding tax  returns,  because  the  relationship  was  simply 
"friendly"  and  not  that  of  an  employer-employee  (11  R.  1066). 
Appellant  said  he  gave  Weisbart  releases  with  which  Weisbart 
obtained  money  for  his  personal  family  support  from  attorneys 
who.  he  testified,  were  holding  the  money  for  appellant.  ( 11  R. 
1059-1061,  1065.)  Appellant  acknowledged  that  when  he  was 
booked  at  the  Los  Angeles  County  Jail  on  January  25.  1955. 
after  being  returned  from  Texas,  he  had  loss  than  SlOO  to  his 
credit  at  the  jail.  (11  R.  1059.)  On  cross-examination,  ajipel- 
lant  stated  that  it  was  false  for  him  to  represent  in  the  1955  *ax 
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return  that  Weisbart  lived  in  appellant's  home  only  "if  paying 
the  rent  is  false,"  that  he  reported  Weisbart  had  gross  income 
under  $600,  because  Weisbart  told  him  he  had  no  income,  and 
that  he  felt  his  relationship  with  Weisbart  justified  his  descrip- 
tion of  him  on  the  tax  return  as  "uncle."     (11  R.  1068-1070.) 

Lowell  Lyons,  Jr.,  229  North  Broadway,  Los  Angeles,  was 
listed  by  appellant  as  his  employer  in  1955.  (Ex.  1.)  Mr. 
Lyons  could  not  be  found  at  the  time  of  trial,  despite  a  diligent 
search  by  the  Intelligence  Division  of  the  Internal  Revenue 
Service  and  by  the  United  States  Marshal.  ( 1 1  R.  1 158. )  Ex- 
hibit 81  is  a  certificate  of  the  District  Director  at  Los  Angeles, 
stating  that  no  1955  Employer's  Quarterly  Withholding  State- 
ment (Form  No.  941),  could  be  found  for  Lowell  Lyons,  Jr.,  at 
any  address,  and  no  such  return  could  be  found  for  1953,  1954, 
1955  or  1956.  (11  R.  1138.)  Mrs.  Weisbart  testified  that  her 
husband  at  one  time  worked  for  Mr.  Lyons.  (6  R.  170,  177.) 
Attorney  Littlefield  testified  that  Lowell  Lyons,  Jr.,  was  in 
1955,  a  Los  Angeles  attorney,  and  at  one  time  an  attorney  for 
appellant.     (6  R.  236.) 

Los  Angeles  County  Jail  records  (Ex.  78)  showed  that  ap- 
pellant was  held  there  from  January  25,  1955  until  June  24, 
1955,  when  he  was  released  to  the  correctional  institution  at 
Chino,  California,  and  that  Lowell  Lyons,  Jr.,  was  confined  at 
the  jail  from  April  11,  1955  to  June  27,  1957.  (6  R.  256-259.) 
Cahfornia  Department  of  Correction  records  (Ex.  63)  show 
that  appellant  was  received  on  June  24,  1955,  and  first  paroled 
thereafter  on  May  4, 1959. 

Appellant  testified  that  12,150.50  was  paid  to  him  in  cash  by 
Lowell  Lyons,  Jr.,  between  January  1  and  January  15,  1955,  at 
which  time,  appellant  left  Los  Angeles,  and  drove  to  Houston. 
Texas,  and  that  this  payment  was  for  services  rendered  to 
Lyons  in  1954,  which  included  some  undefined  services  in  con- 
nection with  a  real  estate  transaction  and  legal  briefing  work 
performed  for  Lyons  while  appellant  was  in  jail.  ( 10  R.  1009  ; 
11  R.  1056-1058.)  Appellant  did  not  remember  his  1954  tax 
return  or  recall  if  Lyons  gave  him  a  withholding  statement  for 
1954.  (11  R.  1057-1058.)  He  stated  on  direct  examination 
that  he  did  not  list  Lyons  on  the  employment  history  form  he 
filled  out  in  prison,  because  he  was  actually  self  employed  and 
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it  was  not  good  policy  to  list  an  employer  who  had  a  jail  record. 
(lOR.  1042-1043;  11  R.  1079.) 

Appellant  testified  on  direct  examination  that  a  withholding 
statement  (Form  VV-2),  which  showed  S473.ll  withheld  in 
taxes,  was  furnished  to  him  by  Mr.  Lyons  or  his  office.  ( 10  R. 
1009-1011.)  On  cross-examination,  he  stated  he  was  not  posi- 
tive that  he  ever  had  a  Form  W-2  (11  R.  1191)  anri  that  he  be- 
lieves he  did  not  have  a  Form  W-2  (11  R.  1200),  and  that  an 
entry  in  his  prison  mail  record  for  an  outgoing  mail  item  ad- 
dressed to  the  District  Director  at  San  Francisco  on  March  13, 
1956,  was  a  letter  explaining  the  absence  of  a  Form  W-2  (10 
R.  1011;  11  R.  1197,  1200-1201).  He  also  testified  his  1955 
deductions  would  have  procured  his  tax  refund,  but  that  the 
required  "long  form"  tax  return  was  not  available  at  the  prison. 
(11  R.  1075-1076.) 

SUMMARY   OF   ARGUMENT 
I 

The  evidence  amply  established  that  appellant's  1955  tax 
return  was  mailed  to,  received  at  and  processed  by  the  Dis- 
trict Director  of  Internal  Revenue  at  San  Francisco  and  that 
a  tax  refund  check  was  issued  there  and  mailed  to  appellant, 
and  venue  was  therefore  established  in  the  Northern  District 
of  California,  Southern  Division. 

II 

Denial  of  further  continuance  was  no  abuse  of  discretion, 
and  did  not  cause  prejudice  to  appellant. 

Ill 

The  falsity  of  the  1955  return  was  amply  estabhshed  in  that 
the  jury  reasonably  could  believe  ajipellant  did  not  receive 
$2,150.50  in  wages,  that  no  taxes  were  withheld,  and  that  he 
was  not  entitled  to  claim  exemptions  for  a  wife  and  an  uncle. 

IV 

No  attorney-client  privilege  attached  to  appellant's  corre- 
spondence in  which  he  instructed  Los  Angeles  attorney  Little- 
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field  to  procure  endorsements  on  appellant's  1955  tax  refund 
check,  nor  was  appellant  denied  any  right  to  pre-trial  dis- 
covery and  inspection  of  this  correspondence. 


Appellant's  sentence  was  clearly  intended  to  start  after  he 
served  his  California  State  Prison  sentence  and  California  did 
not  relinquish  its  right  to  require  completion  of  the  state  sen- 
tence by  releasing  appellant  to  the  United  States  District 
Court  for  prosecution. 

VI 

Co-defendant  Davenport's  guilty  plea  did  not  prejudice 
appellant  and  he  was  not  improperly  denied  severance. 

VII 

Appellant  has  not  been  prejudiced  on  appeal  by  deprivation 
of  an  adequate  record. 

ARGUMENT 

I.  Venue  was  established  in  the  Northern  District  of  Cali- 
fornia, Southern  Division,  and  the  jury  were  properly 
instructed  on  this  topic 

The  facts  recited  clearly  establish  that  taxpayer's  return 
was  filed  and  processed  in  San  Francisco/  and  that  the  refund 
check  was  issued  there  and  mailed  to  appellant  at  Folsom  Pris- 
on, where  he  received  it.  Thus,  the  false  document  w^as  "used" 
at  San  Francisco  by  appellant  as  charged  in  Count  I  of  the  in- 
dictment, which  avoided  the  usual  conjunctive  charge  that  the 
document  was  "made  and  used"  in  violation  of  18  U.S.C, 
Section  1001,  for  reasons  best  known  to  the  draftsman,  who 

*  Althoufrh  the  representative  of  tlie  San  Francisco  District  Director 
could  not  testify  whether  Exhibit  1  was  received  by  mail  or  personal  de- 
livery (G  R.  2IX)-2*J.3),  appellant  testified  that  liis  1^55  tax  return  was  mailed 
through  the  e<lucation  office  at  Folsom  Prison.  (12  R.  1200-1201.)  While 
apiM'llant  testified  that  he  mailed  Exhibit  1  to  Los  Angeles,  an  item  of  out- 
Roinp  mail  recorde<l  in  his  prison  mail  register  showed  that  on  March  1.3, 
IfKX),  he  mailed  a  communication  to  the  District  Director  at  San  Francisco, 
which  appellant  explained  was  a  -'letter"  explaining  the  absence  of  a 
Form  W-2. 


.  IS 

may  have  had  a  speculative  eye  on  United  States  v.  Valenti, 
207  F.  2d  242  (C.A.  .id),  decided  in  1953.  later  approved  in 
Travis  v.  United  States,  304  U.S.  031,  dfridofl  January  16. 
1901,  both  of  which  held  that  the  place  of  filing  \va.s  the  only 
proper  venue  in  which  to  prosecute  for  a  false  non -Com- 
munist affidavit  filed  by  labor  union  officers.  The  latter  case 
was  proceeding  through  the  courts  when  the  indictment  was 
returned.  Or  j)ossib]y.  the  draftsman  had  in  mind  United 
States  V.  Buchanan,  238  Fed.  877  (N.D.  Calif.,  1917),  holding 
that  where  travel  and  subsistence  allowances  were  obtained 
from  the  Government  by  false  statements,  the  offense  of  con- 
verting Government  property  to  defendant's  use  was  com- 
mitted at  the  place  where  the  false  statements  were  made.  As 
his  1955  tax  return  was  shown  to  be  a  false  document,  there 
is  no  merit  in  appellant's  contention  (Br.  48)  that  the  Dis- 
trict Court's  instruction  to  the  jury  was  erroneous  in  stating 
that  filing  a  tax  return  could  be  a  basis  for  finding  that  part 
of  the  offense  was  committed  in  San  Francisco.''  Xor  was  ex- 
ception taken  before  the  jury  retired,  or  thereafter  to  this 
charge,  as  required  by  Federal  Rules  of  Criminal  Procedure, 
Rule  30. 

The  tax  refund  check  being  issued  and  mailed  to  appellant 
from  San  Francisco,  this  established  venue  there  for  the  viola- 
tion of  18  U.S.C,  Section  641,  by  stealing  and  converting  to 
his  own  use  property  of  the  United  States  worth  more  than 
$100.  The  words  "steal"  and  ''stolen"  are  not  words  of  fixed 
common  law  meaning  and  have  been  interpreted  to  include 
misappropriation    by    false    pretenses    and    embezzlement. 

'The  charge  of  the  court  as  to  venue  was  as  follows  (13  R.  1328)  : 
"You  will  notice  that  the  indictment  charges  that  the  offenses  referred 
to  were  committed  in  San  Francisco.     It  is  necessary  for  the  prosecution 
to  prove  the  venue  as  tlius  alleged. 

"Now,  as  to  each  of  the  substantive  counts,  that  is.  the  counts  except 
the  conspiracy  count,  that  is.  the  counts  charging  use  of  a  false  d(K'ument 
and  charging  theft  by  false  pretenses  and  charging  false  claims  for  re- 
funds to  be  filed,  it  would  be  sufficient  if  you  find  that  the  defendant  com- 
mitted any  part  of  these  resi>ective  offenses  in  San  Francisco  as  by  causing 
a  t^ix  return  to  be  filed  there,  or  by  aiding  and  abetting  in  the  i)reparation 
or  signing  of  a  tixx  return  there  filed.  As  to  the  conspiracy  charge  it  would 
T)e  suflicient  if  you  find  that  any  one  of  the  overt  acts  charged  in  the  indict- 
ment with  respect  to  the  conspiracy  was  done  or  caused  to  be  done  in  San 
Francisco." 

247-738—67 3 
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United  States  v.  Turley,  352  U.S.  407,  411;  Stnith  v.  United 
States,  233  F.  2d  744.  747  (C.A.  9th).  Section  641  of  Title 
18  is  intended  to  encompass  not  only  common  law  larceny  and 
embezzlement,  but  acts  "which  shade  into  those  crimes,  but 
whicli.  most  strictly  considered,  might  not  be  found  to  fit  their 
fixed  definitions."  Morissette  v.  United  States,  342  U.S.  246, 
260.  The  false  pretenses  by  which  appellant  secured  the  tax 
refund  were  made  at  San  Francisco,  in  the  return  filed  there, 
and  his  offense  against  Section  641  therefore  was  begun  in  the 
Northern  District  of  California,  even  if  it  was  completed  at 
Los  Angeles,  where  he  caused  the  check  to  be  negotiated. 
Prosecution  in  the  Northern  District  of  California  was  there- 
fore proper.    18  U.S.C,  Section  3237.° 

Appellant,  though  he  moved  for  severance  and  other  relief, 
made  no  motion  to  transfer  the  trial  to  the  Northern  Division, 
but  stood  on  his  objection  that  he  did  not  consent  to  trial  in 
the  Southern  Division.  (4  R.  71.)  Interpreted  as  a  motion  to 
transfer,  the  foregoing  objection  was  not  timely  under  Federal 
Rules  of  Criminal  Procedure,  Rule  22,  as  on  September  23, 
1960,  the  court  allowed  appellant  two  weeks  within  which  to 
make  motions  (1  Supp.  R.  22,  filed  December  21,  1966)  and 

'  yec-tion  3237  of  Title  18  reads  as  follows : 
"S  3237.     Offenses  hegun  in  one  district  and  completed  in  another. 

"(a)  Except  as  otherwise  expressly  provided  by  enactment  of  Congress, 
any  offense  against  the  United  States  begun  in  one  district  and  completed 
in  another,  or  committed  in  more  than  one  district,  may  be  inquired  of  and 
prosecuted  in  any  district  in  which  such  offense  was  begun,  continued,  or 
completed. 

"Any  offense  involving  the  use  of  the  mails,  or  transportation  in  inter- 
state or  foreign  commerce,  is  a  continuing  offense  and,  except  as  otherwise 
expressly  provided  by  enactment  of  Congress,  may  be  inquired  of  and 
prosecuted  in  any  district  from,  through,  or  into  which  such  commerce  or 
mail  matter  moves. 

"(b)  Notwith.standing  subsection  (a),  where  an  offense  involves  use  of 
the  mails  and  is  an  offense  described  in  section  7201  or  7206  (1),  (2),  or 
(5)  of  the  Internal  Revenue  Code  of  1954  (whether  or  not  the  offense  is 
also  described  in  another  provision  of  law),  and  prosecution  is  begun  in  a 
judicial  district  other  than  the  judicial  district  in  which  the  defendant 
resides,  he  may  upon  motion  filed  in  the  district  in  which  the  prosecution 
is  begun,  elect  to  be  tried  in  the  district  in  which  he  was  residing  at  the 
time  the  alleged  offense  was  committed :  Provided,  That  the  motion  is  filed 
within  twenty  days  after  arraignment  of  the  defendant  upon  indictment 
or  information." 
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liis  objection  to  trial  in  San  Francisco,  was  made  on  November 
7, 1960  (4  R.  71). 

II.  Denial  of  continuance  was  a  proper  exercise  of  discretion 

Appellee's  short  answer  to  appellant's  complaint  that  he  was 
deprived  of  the  effective  assistance  of  counsel  because  further 
continuance  was  deniofi  is  that  apjiollant  and  his  attorney  were 
aware  since  1958  that  the  subject  matter  of  the  indictment  was 
under  investigation,  that  appellant's  attorney  himself  sug- 
gested November  7,  1960,  as  a  firm  trial  date,  that  the  District 
Court  at  no  time  receded  from  its  clearly  expressed  view  that 
the  trial  should  proceed  no  later  than  November  7,  1960,  that 
the  court  made  available  all  discovery  to  which  appellant  was 
entitled  and  all  assistance  by  way  of  subpoena  and  writs  of 
habeas  corpus  ad  testificandum,  for  which  he  made  proi)er  ap- 
plication, and  that  appellant  had  the  benefit  of  every  proper 
defense  which  he  could  muster  and  was  not  prejudiced  by 
denial  of  a  further  continuance.  The  measures  taken  by  the 
District  Court  to  aid  appellant  in  his  trial  preparation  were 
truly  extraordinary,  but  the  court  also  properly  weighed  the 
interests  of  the  other  defendants  and  their  counsel,  the  Gov- 
ernment's preparation  and  readiness,  and  the  legitimate  in- 
terest of  the  court  in  maintaining  its  own  calendar.  Its  action 
was  a  proper  exercise  of  discretion  and  is  not  a  reviewable 
matter.  Elkins  v.  United  States,  266  F.  2d  588.  595  (C.A.  9th), 
reversed  on  other  grounds,  364  U.S.  206;  Shochley  v.  United 
States,  166  F.  2d  704  (C.A.  9th),  certiorari  denied,  334  U.S. 
850. 

On  November  7,  1960,  an  investigating  agent  testified  on 
appellant's  motion  for  a  continuance  that  he  first  contacted 
appellant  in  July,  1958,  at  which  time  appellant  refused  to 
make  a  statement,  and  that  appellant  told  the  agents  that  Mr. 
Cragen  was  his  attorney  (5  R.  30-33),  and  Mr.  Cragen  stated 
in  argument  to  the  District  Court  that  he  was  contacted  by  the 
agents  in  1958  (4  R.  1-3).  This  witness  also  testified  that  in 
1958.  appellant  filed  a  WTit  of  habeas  corpus  ad  prosequendum 
in  the  District  Court  demanding  immediate  prosecution  (5  R. 
30)  and  appellant  testified  at  the  trial  that  he  did  this  to 
vindicate  himself  in  the  eyes  of  the  California  Adult  Authority 
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(11  R.  1051).  His  petition  and  the  order  of  the  District  Court 
denying  the  writ  on  August  22,  1958,  was  certified  to  this  Court 
in  the  Supplemental  Record  filed  here  on  September  8,  1966. 

Mr.  Cragen  was  appointed  attorney  for  appellant  on  Sep- 
tember 15,  1960  (2  R.  66)  in  Criminal  No.  37418,  which  was 
superseded  by  the  indictment  in  Criminal  No.  37513,  returned 
September  21,  1960.  and  this  latter  indictment  is  the  basis  of 
the  conviction  and  appeal  in  this  case.  Mr.  Cragen  was  ap- 
pointed attorney  for  appellant  in  Criminal  No.  37513  on  Sep- 
tember 22,  1960.  (1  Supp.  R.  6,  filed  December  21,  1966.) 
On  September  23,  1960,  Mr.  Cragen  objected  to  the  October  10, 
1960  trial  date  which  had  been  set  (2  Supp.  R.  9,  filed  Decem- 
ber 21,  1966) ,  and  stated  that  his  first  available  trial  date  would 
be  October  17,  1960  (ibid,  p.  14)  due  to  state  court  engage- 
ments. He  stated  that  he  wished  to  devote  eight  days  to  prep- 
aration (ibid)  and  stated  ''I  would  suggest  that  as  a  date  cer- 
tain, Your  Honor,  November  7."  (Ibid,  p.  15.)  He  stated 
"I  could  go  to  trial  earlier  than  that,  but  I  don't  believe  I  could 
have  the  case  prepared  before  that."  (Ibid,  p.  17.)  The  Dis- 
trict Court  stated  it  would  "go  along"  but  might  advance  the 
trial  date  if  counsel  for  other  defendants  did  not  confirm  the 
arrangement  (ibid,  p.  18),  and  the  court  stated  ''I  am  going  to 
insist  on  performance"  (ibid,  p.  19).  The  court  repeated  that 
November  7  was  the  trial  date  for  all  defendants.  (Ibid,  p. 
24.) 

Thereafter,  continuances  were  requested  and  denied  by  the 
pretrial  judge  on  October  25,  1960  (2  Supp.  R.  6,  filed  Decem- 
ber 21,  1966),  and  again  on  November  4,  1960,  when  the  court 
summarized  his  reasons  to  be  (1)  that  appellant  at  his  own  re- 
quest, had  been  maintained  by  court  order  in  the  San  Francisco 
jail,  rather  than  Folsom  Prison  since  September,  and  that  this 
procedure  was  ''straining  the  notions  of  comity  pretty  hard," 
(2)  that  the  court  had  to  consider  other  contingencies  in  the 
case,  such  as  maintaining  troublesome  prison  convicts  in  the 
San  Francisco  Jail,  and  (3)  other  factors  such  as  the  court's 
calendar  and  the  readiness  of  the  Government  to  proceed.  The 
court  also  noted  the  central  role  of  appellant  in  the  over-all 
conspiracy  charges  (4  R.  60-65). 
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Although  Mr.  Cragcn  protested  in  these  hearings,  and  by 
affidavit  filcfl  XovcinhfT  4,  1060  d  H.  — )  that  ho  was  not  pro- 
l)arc'd  to  go  to  trial,  tlicre  is  no  showing  that  any  aspect  of 
appellant's  defense  had  to  be  neglecterl.  The  one  persistent  ob- 
ject of  pretrial  preparation  stated  by  a]ipe]lant  and  Mr.  Crag- 
en  was  to  get  prison  records  and  prior  statements  of  flie  j)rison 
convicts  who  were  involved  in  the  case  (see  motions  filed  CJcto- 
ber  24,  1960  and  November  4,  1960,  and  2  R.  5-14.  84-90;  3  R. 
9-26,  33-34).  The  records  shows  that  numerous  subpoenas 
duces  tecum  and  writs  of  habeas  corpus  ad  testificandum  were 
issued  on  behalf  of  appellant,  and  that  the  Folsom  Prison  edu- 
cation supervisor,^  five  prison  inmates  ^  and  three  jail  inmates " 
were  called  as  defense  witnesses  in  addition  to  the  five  prison 
inmates '"  and  two  prison  officers  ^'  called  and  cross-examined 
as  Government  witnesses.  Professor  Paul  L.  Kirk  was  also 
called  as  an  expert  handwriting  witness  for  defendant  at  the 
Government's  expense.     (11  R.  1114.) 

The  trial  judge  also  considered  and  denied  a  defense  motion 
for  continuance.  (5  R.  8.)  The  Government's  ease  began 
November  7,  1960,  and  occupied  eight  trial  days.  The  defense 
was  not  required  to  proceed  until  November  21,  1960  (10  R. 
911),  and  the  case  was  not  submitted  to  the  jury  until  Novem- 
ber 29, 1960  (13  R.  1336). 

Appellant's  guilt  on  Counts  I  and  II  seems  entirely  free  from 
any  doubt,  and  there  is  no  suggestion  of  any  defenses  whatso- 
ever to  those  counts  which  were  left  insufficiently  develoi^ed. 
Appellant  was  not  convicted  on  any  of  the  other  counts,  which 
were  the  subject  matter  of  the  bulk  of  his  pretrial  motions. 

'  Donald  Moore  ( 10  R.  !H52  :  12  R.  11(>0) . 

"Mainipl  KscarroRa  (10  R.  931),  Rudolph  Holloy  (10  R.  !t.'^S).  LaVern 
Speer  (10  R.  5Mr>).  LeRoy  Pliimiuer  (10  R.  !)")).  and  William  Davenport 
(10  R.  083). 

"Leonard  Garbey  (10  R.  012).  Alan  Dale  (10  R.  010).  and  Rifliard  Me- 
lander  (lOR.  003). 

"'Richard  Black  (0  R.  20.S).  Everett  Nelson  (7  R.  3S7 :  0  R.  S54).  Gilbert 
Haye.s  (S  R.  n.">),  Willie  Davis  (S  R.  .'SO),  and  Elmer  Tinsley  (S  R.  .'.OS). 

"Jack  Stark,  prison  actxnintinir  officer  (7  R.  342).  and  Dr.  Herl>ert  S. 
Singer,  pri.son  psyehiatris^t  (8  R.  693). 
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III.  Proof  that  the  1955  tax  return  was  false  was  adequate  to 
sustain  the  verdict 

Appellant's  attack  on  the  sufficiency  of  the  evidence  to  show 
that  he  is  guilty  (Br.  1&-19)  ignores  both  the  charge  and  the 
proof.  Whereas  Counts  I  and  II  charged  false  representations 
as  to  (1)  wages  received,  (2)  taxes  withheld,  and  (3)  exemp- 
tions claimed,  appellant  addresses  his  contention  only  to  the 
first  item.  Proof  of  falsity  of  any  one  item  charged  would  sus- 
tain the  guilty  verdict.  Arena  v.  United  States,  226  F.  2d  227 
(C.A.  9th),  certiorari  denied,  350  U.S.  954;  United  States  v. 
Otto,  54  F.  2d  277  (C.A.  2d) .  That  appellant  was  not  entitled 
to  exemptions  for  his  divorced  wife,  Goldye  Morgan,  and  his 
"uncle",  Weisbart,  is  not  even  questioned  in  appellant's  brief. 
Furthermore,  appellant  having  testified  and  introduced  other 
evidence  in  his  own  behalf,  he  waived  the  right  to  stand  on  his 
mid-trial  motion  for  an  acquittal,  as  the  sufficiency  of  the 
evidence  is  now  to  be  judged  in  the  light  of  all  evidence  in  the 
case,  whether  introduced  by  plaintilff  or  defendant.  United 
States  V.  Haskell,  327  F.  2d  281,  283  (C.A.  2d),  and  the  evidence 
is  to  be  viewed  in  the  light  most  favorable  to  the  Government. 
Young  v.  United  States,  298  F.  2d  108.  Ill  (C.A.  9th). 

The  evidence  showed  that  during  1955,  Lowell  Lyons,  Jr.,  was 
continually  in  jail  after  April  11,  1955,  and  appellant  himself 
was  continually  in  jail  after  January  25,  1955.  He  had  left 
California  for  Houston,  Texas,  on  January  12  or  15,  1955.  In 
July,  1955,  he  filled  out  an  employment  history  form  for  the 
prison  authorities  v/hich  did  not  list  Lyons  as  an  employer. 
Mrs.  Weisbart  did  not  testify  that  her  own  husband  worked  for 
Lyons  in  1955.  as  ajDpellant  represents  (Br.  19) ,  but  that  he  had 
worked  for  Lyons  at  an  unspecified  time,  so  that  there  was  sub- 
stantial probative  force  to  the  fact  that  the  Los  Angeles  Dis- 
trict Director's  office  had  no  record  of  Lyons  having  filed  an 
employer's  quarterly  withholding  return  (Form  No.  941)  for 
1953  to  1956,  inclusive. 

The  jury  had  ample  reason  to  disbelieve  appellant's  trial 
testimony  that  Lyons  paid  him  $2,150.50  in  cash  in  Lyon's  office 
early  in  January,  1955.  Appellant's  credibility  was  subjected  to 
severe  strains  in  the  matter  of,  inter  alia,  the  Form  W-2  which 
he  both  asserted  and  denied  he  had  received  from  Lyons,  in  the 
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matter  of  where  he  mailed  his  tax  return  (in  view  of  the  entry 
in  his  prison  mail  re^ist^r  showing  a  rommunifation  mailed  to 
the  San  Francisco  District  Director's  office  on  March  I'd,  lOoG), 
in  the  matter  of  his  divorced  wife  and  his  "uncle"  Weisbart,  and 
in  the  matter  of  the  numerous  gifts  of  money  he  allegedly  made 
to  Weisbart  while  in  the  Los  Angeles  Jail,  despite  the  fact  that 
he  had  less  than  $100  when  booked  at  the  jail  on  January  25, 
1955.  There  was  also  the  matter  of  the  completely  dishonest 
means  by  wliich  he  exploiter!  the  services  of  Ix)s  Angeles  at- 
torney Littlefield  to  procure  the  forgery  of  his  divorced  wife's 
endorsement  on  the  tax  refund  check,  Exhibit  2. 

Judged  most  favorably  to  the  Government,  as  it  must  be  in 
this  posture  of  the  case,  the  evidence  amply  permitted  the  jury 
to  find  api)ellant  received  no  wages  from  Lowell  Lyons  in  1955. 

Appellant's  additional  contention  (Br.  46)  that  "he  is  blame- 
less for  the  amount  refunded  to  him"  because  he  left  it  to  the 
Internal  Revenue  Service  to  determine  his  tax,  ignores  the 
specific  charge  in  Court  I  that  he  used  a  false  document.  Ap- 
pellant was  not  charged  under  18  U.S.C.,  Section  287  with 
presenting  a  false  claim  against  the  L^nited  States,  so  that  it  is 
not  necessary  to  consider  this  ingenuous  argument.  However, 
it  may  be  noted  that  the  test  of  a  false  document  under  18 
U.S.C.  Sec.  1001  is  whether  it  is  calculated  to  or  intrinsically 
capable  of  inducing  agency  action.  Brandow  v.  United  Stntes 
(C.A.  9th),  268  F.  2d  559,  565.  It  is  not  even  necessary  that 
the  Govemment  actually  rely  upon,  or  suffer  a  loss  from,  the 
false  document.  Morgan  v.  United  States,  301  F.  2d  272.  275 
(C.A.  9th);  Blake  v.  United  States,  323  F.  2d  245.  247  (C.A. 
8th). 

Furthermore,  as  the  sentences  on  Counts  I  and  II  were 
wholl}'^  concurrent  and  no  fine  is  involved,  either  Count  will 
support  the  conviction.  Beck  v.  United  States,  298  F.  2d  622, 
626,  (C.A.  9th),  certiorari  denied,  370  U.S.  919. 

IV.  Appellant's  letters  (Exs.  7  and  11)  to  attorney  Littlefield 
were  not  privileged  nor  was  he  contumaciously  denied  pre- 
trial production  thereof  by  the  government 

There  is  no  merit  to  appellant's  contention  (Br.  20-24)  that 
Plaintiff's  Exhibits  7  and  11,  being  appellant's  letters  to  at- 
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torney  Littlefield  transmitting  the  tax  refund  check  with  in- 
structions for  getting  it  endorsed,  were  subject  to  the  attorney- 
client  privilege  and  were  withheld  from  him  prior  to  trial  in 
violation  of  an  alleged  court  order  for  production  and  discovery. 
Although  appellant  testified  he  considered  the  letters  were 
"highly  confidential"  (6  R.  212),  the  facts  previously  stated 
show  that  they  were  not  written  to  secure  legal  advice  and  that 
Littlefield  was  not  employed  to  render  any  advice  or  assistance 
to  appellant  with  regard  to  his  1955  tax  return  or  his  rights  in 
or  to  the  tax  refund  check.  The  District  Court  (6  R.  210)  cor- 
rectly relied  on  Olender  v.  United  States,  210  F.  2d  795,  806 
(C.A.  9th),  which  states: 

We  think  the  ruling  of  the  trial  court  was  correct. 
The  attorney-client  privilege  is  limited  to  communica- 
tions made  in  the  course  of  seeking  legal  advice  from  a 
professional  legal  adviser  in  his  capacity  as  such.  8  Wig- 
more  on  Evidence,  §  2294.  Thus,  communications  to  an 
attorney  in  the  course  of  seeking  business  rather  than 
legal  advice  are  not  privileged,  United  States  v.  Vehicu- 
lar Parking,  D.C.  D.  Del.,  52  F.  Supp.  751 ;  nor  are  com- 
munications to  an  attorney  who  acts  simply  as  a  scriv- 
ener of  deeds,  or  who  simply  deposits  money  in  a  bank 
for  his  client.  Pollock  v.  United  States,  5  Cir.,  202  F. 
2d  281.  Coming  a  bit  closer  to  the  instant  case,  the 
privilege  has  been  held  inapplicable  to  communications 
to  one  who  was  both  an  attorney  and  accountant  where 
made  solely  to  enable  the  practitioner  to  audit  the  cli- 
ent's books.  In  re  Fisher,  D.C.  S.D.  N.Y.,  51  F.  2d  424; 
or  to  simply  prepare  a  federal  income  tax  return.  Clay- 
ton V.  Canada,  Tex.  Civ.  App.  223  S.W.  2d  264;  see  also 
United  States  v.  Chin  Lim  Mow,  supra. 

The  District  Court  also  correctly  denied  (6  R.  220)  appel- 
lant's motion  to  quash  Exhibits  7  and  11  (6  R.  217).  This  mo- 
tion was  made  on  the  ground  the  pretrial  judge  had  ordered  the 
government  to  allow  inspection  "of  all  items  which  were  to  be 
used  in  evidence  as  against  defendant  Morgan  which  were 
claimed  to  be  those  of  defendant  Morgan's."  Appellant's  writ- 
ten motion  for  discovery  (1  R.  — )  was  filed  on  October  24, 
1960  and  demanded 
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"a  copy  of  a]]  statements,  records,  affidavits,  report?, 
documents,  letters,  files,  opinions  and  data  on  file  or  in 
possession  of  the  United  States  Attorney  or  under  his 
control  whieli  pertains  to  the  cause  of  United  Staffs  v. 
Morgan,  et  al,  and  as  to  each  and  every  co-defendant 
and  co-conspirator  *  *  *" 

On  November  1,  1900,  th(»  |)r('trial  judge  ruled  as  follows  on 
this  motion  (3 II.  26) : 

"Well,  as  I  see  it,  without  ijrejudice.  I  am  going  to 
deny  this  motion  except  to  the  extent  that  the  United 
States  will  make  available  for  Morgan  or  his  inspection 
anything  that  they  claim  they  took  from  him;  and  they 
should  be  made  open  to  him  for  his  inspection  and  copy- 
ing, if  necessary.  Now,  if  I  have  left  out  anything,  I 
will  sim]ily  say  to  you  that  I  would  like  to  hear  a  sep- 
arate motion  specifying  what  you  want  in  terms  of  some 
degree  of  certainty  or  some  degree  of  specificity — that's 
a  mouthful — and  then  I  will  pass  upon  it.  I  am  not  go- 
ing to  decide  this  to  your  prejudice  other  than  to  permit 
that — I  am  going  to  deny  the  motion  as  it  stands  now 
without  prejudice. 

Now,  does  that  answer  your  question  ? 

Mr.  Cragen,  yes.  Your  Honor." 

On  November  4, 1960,  the  pretrial  judge  restated  his  order  to  be 
as  follows  (4  R.  38): 

"*  *  *  as  to  those  documents  which  the  Government 
claims  were  prepared  and  filed  with  the  Government  by 
the  defendant,  that  he  ought  to  see  them.  As  to  others, 
no.  Because  unless  they  were  seized  from  the  other  per- 
son by  some  sort  of  process  or  taken  in  some  sort  of  a 
search  which  was  adverse  *  *  * 

The  District  Court  stated  its  order  for  production  by  the  gov- 
ernment covered  appellant's  tax  returns  because  "they  are 
documents  that  came  into  the  hands  of  the  Government  by  the 
ordinary  process  of  business."  (4  R.  38).  Again,  the  Court 
restated  its  views  to  be  that  the  government  should  let  the  de- 
fendant see  documents  "that  you  claim  belong  to  him",  but  that 
as  to  other  documents,  the  defendant  had  to  comply  with  the 
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rule  "of  showing  that  they  were  seized  by  some  sort  of  process 
from  the  other  person  or  taken  in  some  sort  of  adversary  type  of 
transaction."    (4R.39). 

Exhibits  7  and  11,  having  been  written  to  and  produced  at 
the  trial  by  attorney  Littlefield,  were  obviously  not  "obtained 
from  or  belonging  to  the  defendant  or  obtained  from  others  by 
seizure  or  i^rocess"  within  the  meaning  of  Rule  16  of  the  Fed- 
eral Rules  of  Criminal  Procedure  (prior  to  1966  amendments), 
and  the  District  Court's  orders  accordingly  excluded  them  from 
the  discover}''  order. 

Finally,  these  documents  were  admittedly  exhibited  to  de- 
fense counsel  a  day  in  advance  of  their  offer  in  evidence.  (6  R. 
220) .  They  are  simple  documents  written  by  appellant  himself 
and  of  which  he  was  completely  aware.  His  testimony  ex- 
hibited complete  knowledge  of  them  and  there  is  no  suggestion 
of  any  additional  defense  measures  which  might  have  been 
taken  with  regard  to  them. 

V.  The  comity  practiced  in  this  case  between  the  State  and 
Federal  Governments  demonstrates  an  intent  to  return 
appellant  to  the  state  authorities  to  complete  service  of  his 
state  sentence  and  to  make  his  federal  sentence  operative 
only  thereafter 

Appellant's  proposition  No.  V  is  an  argument  that  his  de- 
livery by  the  Warden  of  Folsom  Prison  on  September  9,  1960,  to 
the  United  States  Marshall  pursuant  to  a  writ  of  habeas  corpus 
ad  prosequendum,  issued  by  the  District  Court,  amounted  to  a 
complete  relinquishment  of  jurisdiction  by  the  State  of  Cali- 
fornia to  the  Federal  Government.  This  thesis  is  predicated 
on  the  assumption  that  the  issuance  of  a  writ  of  habeas  corpus 
ad  prosequendum  at  the  application  of  the  federal  prosecutor 
is  not  an  authorized  procedure,  that  the  transfer  was  simply  a 
matter  of  voluntary  cooperation  by  the  California  authorities, 
and  that  their  action  constituted,  in  effect,  a  commutation  of 
the  state  prison  sentence  because  the  wording  of  the  writ  stated 
that  after  the  prisoner  had  been  produced  for  arraignment,  the 
Warden  should  "abide  by  such  order  of  the  above-entitled 
Court  as  shall  thereafter  be  made  concerning  the  custody  of  said 
prisoner,"  and  the  District  Court  implemented  this  phrase  by 
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ordcrinfi;  that  appellant  not  be  returned  to  the  state  prison 
pending  trial  but  instead  be  kept  in  the  San  Francisco  jail. 
From  these  premises,  ajipellant  contends  two  consequences 
necessarily  follow:  (1)  that  he  became  entitled  to  and  was 
erroneously  denied  bail  prior  to  trial,  and  (2)  that  the  state 
prison  sentence  was  immediately  terminated  and  the  subse- 
quent five-year  (concurrent)  federal  sentences  started  to  run 
when  they  were  pronounced  on  December  22,  1960,  and  have 
now  expired. 

A  review  of  the  pertinent  facts  shows  that  no  commutation 
of  sent<^ncc  was  intended  or  effected,  and  that  the  federal  sen- 
tence was  not  ordered  to,  was  not  intended  to,  and  could  not 
legally  have  commenced  to  run  until  appellant  finished  serv- 
ing his  state  i)rison  sentence,  after  which  he  elected  not  to  be- 
gin service  of  the  federal  sentence  imposed  in  this  case.'* 

The  first  writ '"'  of  habeas  corpus  and  prosequendum  was 
dated  September  8,  I960,"  and  issued  to  bring  appellant  before 
the  Court  for  arraignment  on  the  indictment  in  Criminal  No. 
37418,  which  preceded  indictment  No.  37513.  The  applica- 
tion for  the  writ  was  signed  by  Assistant  United  States  Attor- 
ney Schnake  on  September  8,  1960.  The  body  of  the  writ  read 
as  follows : 

WE  COMMAND  that  you  have  and  produce  the 
body  of  ROBERT  E.  MORGAN,  alias  Leroy  Frank 
Holman — A-33442,  in  your  custody  in  the  herein- 
above-mentioned  institution,  before  the  United  States 
District  Court,  in  and  for  the  Northern  District  of  Cali- 
fornia. Southern  Division,  on  September  9.  1960,  at  9:30 
a.m.,  in  order  that  said  prisoner  may  then  and  there 
appear  for  arraignment  upon  the  charges  heretofore 

"  The  election  is  recited  in  the  memorandnin  o'i)iui(»n  of  the  Distri«t 
Court  dated  May  17.  irH>.">,  and  certified  to  this  Court  by  Supplemental  Record 
filed  .Tune  4,  1065. 

"A  second  writ  dated  January  17.  l!>r>l.  to  the  Warden  requinvl  produc- 
tion for  arraifinnicnt  on  Foltruary  (>,  ]'.W)1.  and  the  Marshals  return  thereon 
shows  production  and  return  to  custody  on  that  day.  (  Supplemental  Re<- 
ord  filed  Septend)er  S.  lD()(i».  Docket  entries  show  thit  on  Fehniary  (». 
UXn.  Counts  Til  and  VT  were  dismissed. 

'*0n  .Tanuary  30.  10<>7,  appellee  furnished  the  Clerk  <f  this  Court  two 
•certified  copies  of  the  writ  dated  iSeptember  S,  19G0. 
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filed  against  him  in  the  above-entitled  Court,  and  that 
immediately  after  said  arraignment  to  return  him  forth- 
with to  the  said  hereinabove-mentioned  institution,  or 
to  abide  by  such  order  of  the  above-entitled  Court  as 
shall  thereafter  be  made  concerning  the  custody  of  said 
prisoner. 

When  arraigned  on  September  9,  1960,  appellant  asked  the 
Court  to  restrain  the  state  authorities  from  returning  him  to 
San  Quentin  Prison  because  he  would  be  put  in  isolation  and 
hampered  in  preparing  his  defense  and  conferring  with  his  at- 
torney, Mr.  Cragen.  Appellant  said  the  prison  authorities 
intended  to  ''suppress"  him  because  he  was  going  to  disclose 
to  the  Court  certain  crimes  in  which  the  prison  officials  were 
involved.  The  Court  ordered  the  Warden  to  return  appellant 
to  Court  on  September  15,  1960,  for  hearing  on  this  Motion. 
(2  R.  6-15). 

On  September  15,  1960,  extensive  argument  and  colloquy 
was  had  on  this  motion.  (2  R.  3-82).  The  Court  finally 
stated  its  decision  would  be  as  follows  (2  R.  82) : 

Well,  then,  we  are  all  in  agreement,  if  you  don't  dis- 
agree with  that.  Then  that  will  be  my  order,  that  he 
be  taken  into  custody  by  the  Marshal  and  placed  in 
confinement  and  placed  in  county  jail  No.  1  for  keeping 
until  his  trial  has  been  concluded,  at  which  time  he  will 
be  returned  to  the  custody  of  the  Warden  of  San  Quen- 
tin Prison  for  service  of  the  state  sentence. 

Appellant  sought,  unsuccessfully,  to  have  the  District  Court 
admit  him  to  bail  on  the  federal  indictment,  as  appellant  felt 
he  could  then  attack  the  validity  of  the  state  conviction  di- 
rectly because  it  would  be  the  only  remaining  basis  for  a  denial 
of  bail  by  the  District  Court.  (2R.  12).  Appellant  acknowl- 
edged to  the  District  Court  that  he  knew  and  accepted  the  fact 
that  he  would  be  serving  "dead  time"  while  confined  in  the 
San  Francisco  jail.     (Ibid,  pp.  73,  80.) 

In  a  further  hearing  on  September  23,  1960,  bail  of  $2,000 
was  set  by  the  District  Court  and  the  Court  asserted  that  ap- 
pellant, though  in  the  San  Francisco  county  jail,  "will  be  in 
state  custody."  and  appellant  again  acknowledged  he  knew  he 
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was  doing  "dead  tirn(>."     (1  Suj))).  I{.  22-23.  2.S-28.  filod  De- 
mnhfT21,  1060). 

On  Octobrr  25,  1900,  a  fnrllicr  hoaring  wa.s  lifld  on  various 
Motions  of  ai)i)ollant.  (2  Supp.  R.  2-30,  filod  Dwoinbnr  21, 
1900).  Appollant  had  been  tranHferrod  to  the  Alamoria  coun- 
ty jail  because  he  was  dissatisfied  with  restrictions  on  his  trial 
preparation  at  tlie  San  Francisco  county  jail.  (Ibirl.  p.  5.) 
Ai)i)ellant  contended  he  was  entitled  to  be  admitted  to  bail 
on  the  federal  charge,  and  complained  that  the  State  would 
not  place  a  "hold"  against  him.  (Ibid,  p.  10.)  The  Court's 
views  were  expressed  as  follows : 

But  assuming  he  put  up  bail  without  a  hold.  I  think 
the  State  authorities  could  i^ick  him  up,  because  I  don't 
think  that  under  my  writ  of  habeas  corpus — well,  he's 
bailable.  The  writ  of  habeas  corpus  doesn't  fjirect  that 
he  be  permitted  to  be  at  large.  The  habeas  corpus  is 
ad  prosequendum."     (Ibid.  p.  17.) 

I  think  under  the  comity  provisions,  this  Court  is 
duty-bound  to  let  him  finish  his  state  time.  He  is  serv- 
ing dead  time  so  far  as  the  state  is  concerned,  because 
he's  asked  to  be  taken  out  of  state  custody  while  he's 
going  through  this  preparation,  and  he  has  been  very 
frank  to  admit  that.     (Ibid,  p.  18.) 

I  think  the  state  has  acceded  to  that  extent  to  the  fed- 
eral jurisdiction,  but  only  to  the  extent  of  being  tried  by 
federal  jurisdiction  for  the  federal  crime.  And  when 
that  act  has  been  concluded,  the  prosecuting,  whether 
successful  or  unsuccessful,  he  must  be  returned.  And  in 
the  meantime,  he  is  a  custodial  problem  of  the  Federal 
Government,  subject  to  being  returned  to  the  State  at 
any  time  this  matter  is  terminated.    (Ibid,  p.  20). 

As  a  matter  of  fact,  I  am  inclined  to  think  that  under 
these  circumstances.  I  could  probably  hold  this  man 
without  bail.     (Ibid,  p.  21.) 

*  *  *  you  are  going  to  be  returned  whether  you  are 
guilty  or  not  guilty,  it  makes  no  difference  as  far  as  that 
is  concerned.  You  are  going  to  be  returned  to  state 
authorities  for  service  of  your  stat^  sentence,  and  you 
can  challenge  that  any  place  you  want  to  in  accordance 
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with  the  jurisdiction  of  the  Courts  involved.     (Ibid,  p. 

23.) 

*  *  *  I  do  not  deem  that  we  have  any  jurisdiction  over 
this  man  except  for  prosecuting.     We  don't  have  a  juris- 
diction to  let  him  go  out  on  the  street  and  we  don't  have 
any  jurisdiction  to  do  anything  else  except  to  prosecute 
him  for  the  federal  offense  in  which  he  is  involved. 
(Ibid,  p.  27.) 
On  October  31,  1960,  a  hearing  was  held  (3  R.  2-48),  on  the 
Court's  Order  against  state  authorities  to  show  cause  why  they 
should  not  be  restrained  from  interfering  with  appellant's  post- 
ing bond  and  from  rearresting  him  thereafter.     Appellant's 
attorney  argued  that  after  the  San  Quentin  Warden,  pursuant 
to  the  writ,  surrendered  appellant  to  the  United  States  Mar- 
shall, then  the  question  of  comity  "goes  out  the  window"  be- 
cause appellant  was  solely  in  the  custody  of  the  United  States 
Marshal  and  the  state  allegedly  acknowledged  this  by  not 
placing  a  hold  against  appellant  or  giving  him  credit  on  his  sen- 
tence.    (Ibid,  pp.  8-15.)     A  California  Assistant    Attorney 
General,  Mr.  McEnerney,  appearing  for  the  state  authorities, 
informed  the  Court  that  (Ibid,  p.  7) :  *'If  I  were  asked  for  ad- 
vice, I  would  tell  the  state  authorities  to  rearrest  Mr.  Morgan 
upon  bail."    Mr.  McEnerney  also  stated  that  the  release  by 
the  California  authorities  was  "conditional"  on  exercise  of  ade- 
quate control  by  the  Federal  Court,  and  protested  that  the  Dis- 
trict Court,  by  admitting  appellant  to  bail,  would  in  effect  be 
granting  relief  to  appellant  equivalent  to  habeas  corpus  on  his 
state  conviction,  on  which  appellant  was  not  eligible  for  bail. 
Mr.  McEnerney  also  noted  that  he  had  never  heard  of  a  state 
prisoner  being  denied  credit  toward  his  sentence  for  time  served 
unless  he  himself  effected  his  absence,  as  by  escape.     (Ibid, 
p.  31.) 

The  Court  then  signed  an  Order  which  (1)  ordered  the 
United  States  Marshal  to  produce  appellant  before  the  United 
States  Commissioner  for  tendering  bail,  (2)  refused  to  grant 
an  injunction  forbidding  the  state  authorities  from  assuming 
custody  of  appellant  should  he  be  released  on  bail,  and  (3)  or- 
dered the  United  States  Marshal  to  maintain  custody  as  before. 
(Ibid,  p.  48).     A  written  Order  to  this  effect  was  thereupon 
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signed  by  the  Court  and  filed  on  October  31,  1000.  ( 1  ]{.  — ). 
On  November  4,  VM){),  in  a  further  hearing  (4  R.  1-90) 
tl)(!  Distriot  Court  restated  its  Order  to  be  that  the  I'nited 
States  Marslial  "maintains  the  custody  of  the  defendant  as 
heretofore"  and  the  Court  stated : 

In  other  words,  I  am  tclhng  you  so  there  won't  be 
any  misunflerstanding  about  it.  that  I  am  telhng  the 
Marshal  not  to  put  this  man  at  large  on  bail,  bf'cause 
he  is  a  prisoner  of  the  State  of  California  that  we 
have  taken  out  of  the  custofly  of  the  state  by  writ 
of  habeas  corpus  ad  prosoquenflum,  and  even  though 
the  United  States  has  suggested  that  I  fix  thereon 
S5,000  and  I  have  *  *  *  I  am  telling  him  why  the 
offense  is  not  bailable,  he  is  not  bailable.  He  is  a 
prisoner  and  we  are  not  going  to  turn  him  loose  out 
on  the  street. 

Now,  if  you  want  to  appeal  that,  go  to  it;  I  don't 
care.  And  so,  I  am  just  tellinf::  the  United  States 
Marshal,  you  can  make  your  record,  to  take  him  over 
and  let  him  put  up  his  bail,  *  *  ♦  but  I  am  telling 
the  Marshal  to  hold  him  in  custody. 

(4  R.  47). 

The  facts  stated  establish  clearly  that  the  District  Court, 
in  issuing  the  writ  of  habeas  corpus  ad  prosequendum, 
exercised  its  powers  subject  to  the  continuing  right  of  the 
California  authorities  to  receive  back  the  prisoner  once  the 
federal  prosecution  was  concluded.  The  California  au- 
thorities just  as  clearly  asserted  this  right  and  very  properly 
objected  to  any  action  by  the  federal  authorities  which 
would  jeopardize  the  security  of  the  prisoner's  custody.  It 
may  be  doubted  that  a  workable  comity  in  this  field  could 
be  maintained  without  such  mutual  respect  between  the 
respective  Governments. 

A.  The  authority  of  the  District  Court  to  issue  the  writ  of 
habeas  corpus  under  28  U.S.C.,  Section  2241  can  hardly  be 
questioned  since  Carbo  v.  United  States,  364  U.S.  611,  affirm- 
ing 277  F.  2d  433  (C.A.  9th).  It  should  be  noted  that  in  Carbo, 
although  the  prisoner  contested  the  issuance  of  the  writ,  the 
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Court  approved  its  use,  thus  answering  appellant's  argument 
that  this  writ  can  be  issued  only  at  the  instance  of  a  prisoner. 

It  has  always  been  recognized  that  despite  its  nominal 
similarity  to  the  "Great  Writ"  (habeas  corpus  ad  subjicien- 
dum ) ,  compliance  with  the  writ  ad  prosequendum  by  the  para- 
sovereign  to  whom  it  is  addressed  is  entirely  discretionary. 
United  States  ex  rel  Moses  v.  Kipp,  232  F.  2d  147,  150  (C.A. 
7th) ;  Lunsjord  v.  Hudspeth,  126  F.  2d  653  (C.A.  10th).  Fur- 
thermore, the  prisoner  "has  no  standing  to  raise  the  question 
of  comity  between  two  sovereign  states.  He  cannot  urge  pri- 
ority of  one  over  the  other."  Ramsey  v.  United  States,  248  F. 
2d  532,  533  (C.A.  9th) .  (Defendant  not  entitled  to  vacate  fed- 
eral sentence  imposed  after  California  prison  authorities  re- 
leased prisoner  for  federal  prosecution.)  See  also.  Strand  v. 
Schmittroth,  251  F.  2d  590  (C.A.  9th),  appeal  dismissed,  355 
U.S.  886. 

B.  Appellant's  contention  that  he  should  have  been  ad- 
mitted to  bail  by  the  District  Court  suggests  these  questions : 
(1)  has  he  waived  the  right  to  complain  of  denial  of  bail;  (2) 
was  he  entitled  to  be  admitted  to  bail  in  such  circumstances; 
(3)  was  he  prejudiced  by  the  denial  of  bail? 

1.  The  District  Court,  in  denying  bail,  informed  appellant 
of  his  right  to  appeal,  of  which  appellant  did  not  avail  him- 
self at  that  time.  The  remedy  for  improper  denial  of  bail  is  to 
exercise  the  right  to  appeal  forthwith  if  it  is  denied  by  the 
District  Court.  Ellis  v.  Chappell,  230  F.  Supp.  164,  167 
(D.C.D.C.) 

2.  The  right  to  bail  pending  trial  as  provided  in  the  Eighth 
Amendment  is  not  without  limitation.  Carlson  v.  Landon,  342 
U.S.  524,  545  (Congress  may  forbid  bail  for  aliens  awaiting  a 
hearing  on  deportation  charges) . 

Appellant  was  a  prisoner  serving  a  state  prison  sentence  pur- 
suant to  a  final  judgment.  There  can,  therefore,  be  no  point 
to  discussing  the  recent  development  of  more  liberal  rules  for 
bail  pending  appeal. 

Where  a  federal  prisoner  serving  a  prison  sentence  is  in- 
dicted on  new  charges,  he  is  not  entitled  to  be  admitted  to  bail 
for  the  purpose  of  preparing  his  defense.  Minker  v.  United 
States,  326  F.  2d  411  (C.A.  3d).    Nor  is  an  escaped  state  con- 
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vict,  when  retaken,  entitled  to  bail  because  of  new  eharges. 
Davis  V.  North  Carolwu,  339  F.  2d  770,  777  (C.A.  4th),  re- 
versed on  other  gronnds,  384  U.S.  737.  If  the.se  oases  are 
sound  law,  they  apply  a  fortiori  to  the  question  of  bail  for  a 
prisoner  held  for  prosecution  by  the  Federal  Government  by 
courtesy  and  consent  of  the  state  government,  and  the  Dis- 
trict Court  was  entirely  right  in  conclufling  that  appellant  was 
not  biiilable  in  these  circumstances. 

3.  As  the  California  authorities  informed  the  District  Court 
they  would  re-arrest  api)ellant  instantly  should  he  be  admitted 
to  bail,  appellant  has  not  been  prejudiced  by  denial  of  bail. 
His  conditions  of  confinement  thereafter  would  doubtless  have 
been  much  more  rigorous  than  confinement  in  the  San  Fran- 
cisco or  Alameda  County  jails. 

C.  The  District  Court,  in  its  ophiion  of  Alay  17,  1965,  cor- 
rectly rules  that  appellant's  federal  sentence  did  not,  was  not 
intended  to,  and  could  not  legally  have  commenced  to  run 
when  he  was  sentenced  on  December  22.  1960,  or  when  he  was 
thereafter  produced  in  federal  courts  on  February  6,  1960,  and 
September  24,  1962,  pursuant  to  writs  of  habeas  corpus  ad 
prosequendum. 

First  in  importance  is  that  18  U.S.C,  Section  3568  provides 
for  computation  of  service  of  sentence  in  the  following  terms: 

§  3568.  Effective  date  of  sentence;  credit  for  time  in 
custody  prior  to  the  imposition  of  sentence. 

The  sentence  of  imprisonment  of  any  person  con- 
victed of  an  offense  in  a  court  of  the  United  States  shall 
commence  to  run  from  the  date  on  which  such  person  is 
received  at  the  penitentiary,  reformatory,  or  jail  for 
service  of  said  sentence:  Provided,  That  the  Attorney 
General  shall  give  any  such  person  credit  toward  service 
of  his  sentence  for  any  days  spent  in  custody  prior  to  the 
imposition  of  sentence  by  the  sentencing  court  for  want 
of  bail  set  for  the  offense  under  which  sentence  was  im- 
posed w^here  the  statute  requires  the  imposition  of  a 
minimum  mandatory  sentence. 

If  any  such  person  shall  be  committed  to  a  jail  or 
other  place  of  detention  to  await  transportation  to  the 


place  at  which  his  sentence  is  to  be  served,  his  sentence 
shall  commence  to  run  from  the  date  on  which  he  is 
received  at  such  jail  or  other  place  of  detention. 

No  sentence  shall  prescribe  any  other  method  of  com- 
puting the  term. 
In  Larios  v.  Madigan,  299  F.  2d  98  (C.A.  9th),  this  Court  held 
that  even  where  the  federal  sentence  did  not  specify  whether 
or  not  it  was  concurrent  or  consecutive,  the  federal  sentence 
started  to  run  for  a  California  state  prisoner  only  after  he  was 
released  from  service  of  the  state  sentence  and  received  for 
transportation  to  the  place  designated  by  the  Attorney  General 
for  service  of  federal  sentence. 

The  sentence  of  the  District  Court  clearly  means  it  was  not 
to  start  to  run  until  California  had  released  appellant  from  his 
state  sentence.  It  is  not  vague  or  ambiguous  if  construed  rea- 
sonably as  it  should  be.  McNealy  v.  Johnson,  Warden,  100  F. 
2d  280,  282  (C.A.  9th).  Indeed,  it  has  been  declared  to  be  the 
duty  of  a  federal  court,  lacking  clear  consent  by  the  state 
authorities  to  immediate  execution  of  the  federal  sentence 
(Stamphillv.  United  States,  135  F.  2d  177,  178  (C.A.  10th))— 

to  provide  that  its  sentence  shall  begin  at  the  expiration 
of  the  sentence  of  the  state,  and  immediately  upon  im- 
position of  such  sentence  to  return  him  to  the  state  peni- 
tentiary or  other  institution  whence  he  came  pursuant  to 
the  writ  of  habeas  corpus  ad  prosequendum. 

It  has  also  been  held  that  a  federal  sentence  ordered  by  the 
court  to  run  concurrently  with  a  state  sentence  then  being 
served  is  void.  United  States  v.  Hough,  157  F.  Supp.  771,  777 
(S.D.Calif.). 

According  to  the  recital  on  page  three  (3)  of  the  opinion  of 
the  District  Court  dated  May  17,  1965,  appellant  completed 
service  of  his  state  sentence  and  w^as  released  on  February  15, 
1965.  by  the  California  authorities  to  the  United  States  Mar- 
shal to  commence  service  of  the  sentence  here  involved.  (Supp. 
R.  filed  June  4,  1965.)  He  thereupon  elected  not  to  serve  this 
sentence.    (Ibid.) 

The  District  Court  judgment  provided  that  appellant's  sen- 
tence— 
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will  commence  at  the  expiration  of  such  confinement  by 
any  parole  or  release  from  such  confinement,  conditional 
or  otherwise. 
Jt  may  be  that  this  wording  was  chosen  vvitli  an  eye  to  avoid 
the  result  in  Johnson,  Warden  v.  Wright,  137  F.  2d  914  (C.A. 
9th),  where  it  was  held  that  a  federal  sentence  framed  "to  be- 
gin iijion  the  expiration  of  the  sentences  whir-h  the  flefendants 
are  now  serving  in  the  Southern  Illinois  Penitentiary"  did  not 
become  effective  upon  the  parole  of  the  state  prisoner,  and  that 
the  prisoner  was  therefore  entitled  to  release  from  federal  cus- 
tody." At  all  events,  it  is  clear  that  it  was  not  intended  to 
commence  whenever  appellant  was  temporarily  removed  to  the 
federal  courts  for  further  criminal  proceedings. 

Tlie  contention  that  California  abandons  jurisdiction  over  its 
prisoners  by  turning  them  over  to  the  Federal  Government  for 
prosecution  is  not  new  and  has  been  raised  and  rejected  in  the 
state  courts.  People  v.  Stoliker,  192  Cal.  App.  2d  263,  13  Cal. 
Rptr.  437.  This  Court  has  held  the  converse,  i.e..  that  the 
Federal  Government  does  not  lose  jurisdiction  when  the  federal 
court  allows  a  convicted  prisoner  to  be  taken  and  tried  in  a 
state  court.  Sichofsky  v.  United  States,  277  Fed.  762,  765  (C.A. 
9th). 

VI.  Co-defendant  Davenport's  entry  of  a  plea  of  guilty  caused 
no  prejudice  to  appellant,  and  there  was  no  error  in  denying 
a  severance  prior  to  trial 

A.  Co-defendant  Davenport  pleaded  guilty  to  Count  VII 
on  November  9,  1960,  the  third  day  of  trial.  (7  R.  321). 
Davenport  thereafter  appeared  as  a  defense  witness,  and 
testified  on  direct  examination  that  he  had  never  had  any 
conversation  with  appellant  about  preparing  tax  returns. 
(10  R.  985).  He  was  cross-examined  whether  he  remem- 
bered telling  the  investigating  agents  on  August  22,  1958, 
that  appellant  made  out  a  1955  tax  return  in  the  name  of 
W.  H.  Reith,  which  Davenport  admittedly  signed  and  which 

"  Thoroafter,  Wright's  Illinois  sentence  was  completely  terminated  and  he 
\v;is  again  taken  into  federal  onstody.  T'nitcfl  States  v.  Wright .  '^i  F.  Supp. 
489  (E.D.  111.).  In  Hunter.  Warden  v.  Martin,  334  U.S.  .302.  it  wa.^  held  that 
sitjitt>  parole  wa.s  an  expiration  of  the  state  sentence  ade(iuate  to  activate  a 
similar  federal  sentence. 
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is  specified  in  Count  4  as  an  overt  act.  After  reviewing  his 
question  and  answer  statement,  he  stated  "I  still  don't  be- 
lieve I  told  them  definitely  Morgan  made  the  return  out." 
(10  R.  988-990).  He  also  testified  that  he  could  not  "in- 
volve anybody  in  anything"  and  would  not  make  a  state- 
ment in  court  even  if  he  knew  who  signed  the  Reith  return, 
because  of  what  might  happen  to  him  in  prison.  (10  R. 
991-993).  Having  sought  to  benefit  by  Davenport's  broad 
denial  of  discussing  preparation  of  tax  returns  with  appel- 
lant, he  can  hardly  complain  of  this  cross-examination. 

When  Davenport  entered  a  guilty  plea,  appellant  per- 
sonally asked  for  a  mistrial  on  the  ground  that  the  prosecu- 
tor contrived  with  government  agents  to  hold  Davenport's 
wife  in  the  corridor  while  Davenport  was  taken  by  in  her 
presence,  all  to  the  end  of  causing  Davenport  such  emotional 
stress  as  to  induce  him  to  plead  guilty.  (7  R.  325).  The 
prosecutor  stated  that,  to  the  contrary,  he  had  tried,  un- 
successfully, to  have  the  Marshal  delay  removing  Davenport 
from  the  courtroom  to  avoid  such  a  confrontation  with  the 
wife,  who  feared  her  husband.  (7  R.  327).  Appellant 
claimed  the  jury  witnessed  this  confrontation  (7  R.  331), 
but  the  bailiff  informed  the  court  that  he  escorted  the  jurors 
out  and  they  were  not  present.     (7  R.  332.) 

The  court  denied  the  mistrial,  and  thereafter  charged  the 
jury  that  they  should  draw  no  inferences  from  the  fact  Daven- 
port was  no  longer  on  trial,  but  should  judge  the  evidence 
against  each  defendant  separately.  The  jury  were  also  ad- 
monished to  read  no  newspaper  accounts  of  the  trial  or  any 
matters  connected  with  it.    (7  R.  33^336). 

B.  The  joinder  of  appellant  in  this  twelve  count  indictment 
was  entirely  proper  under  Federal  Criminal  Rule  8."^     Appel- 

"  "Rule  8.  Joindeb  of  Offenses  axd  of  Defendants. 

"(a)  Joinder  0/  Offenses.  Two  or  more  offenses  may  be  charged  in  the 
•same  indictment  or  information  in  a  separate  count  for  each  offense  if  the 
offenses  charged,  whether  felonies  or  misdemeanors  or  both,  are  of  the 
same  or  similar  character  or  are  based  on  the  same  act  or  transaction  or  on 
two  or  more  acts  or  transactions  connected  together  or  constituting  parts  of 
a  common  scheme  or  plan. 

"(b)  Joinder  of  Defendants.  T\vo  or  more  defendants  may  be  charged  in 
the  same  indictment  or  information  if  they  are  alleged  to  have  participated  in 
the  same  act  or  transaction  or  in  the  same  series  of  acts  or  transactions  con- 
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lant  was  involved  fKTsoiially  with  each  of  the  twolvo  counts. 
Even  in  the  counts  in  which  he  was  not  named  as  a  defendant, 
Nos.  VII,  VIII,  X,  and  XII,  the  tax  return  involved  was  one  of 
the  false  returns  identified  as  overt  acts  in  Count  III.  This  is 
thus  clearly  a  case  where  joinder  as  to  appellant  was  justified, 
not  only  under  Rule  8(a)  but  under  Rule  8(b).  Schaffer  v. 
United  States,  362  U.S.  511.  As  the  various  substantive  offenses 
were  easily  compartmentalized  and  the  jury  refused  to  con- 
vict appellant  on  the  conspiracy,  it  can  be  seen  that  the  refusal 
of  severance  was  no  abuse  of  discretion,  even  overlooking  appel- 
lant's failure  to  renew  a  demand  after  Davenport  j)leacled 
guilty.  Fernandez  v.  United  States,  329  F.  2d  899,  905,  cer- 
tiorari denied,  379  U.S.  832. 

Counts  IX,  X,  XI,  and  XII,  involving  appellant  with  the  tax 
returns  of  co-defendant's  Escarrega  and  Holley  were  completely 
severed  on  November  7,  1960,  although  the  retunis  there  in- 
volved were  also  overt  acts  in  Count  III. 

The  "good  faith"  of  the  prosecution  in  charging  appellant  on 
the  general  conspiracy  is  amply  shown  in  that  handwriting 
evidence  linked  him  to  the  1955  Hayes  tax  return  signature 
(9  R.  777-778),  and  one  Nelson,  a  former  Folsom  inmate,  testi- 
fied that  appellant,  variously,  prepared  returns,  altered  au- 
thentic Forms  W-2,  added  fictitious  dependants,  or  supplied 
blank  Forms  W-2,  for  the  numerous  tax  returns  specified  as 
overt  acts  in  Count  III.  Nelson,  specifically,  named  appellant 
in  connection  with  the  following  returns : 


Exhibit 
No. 

Taxpayer 

Record  reference 

19 

Nelson       

7  R.  389 

21 

Baker 

7R.404 

23 

Huyes 

7R.414 

25 
29 

Black 

Tlnsley       

7R.  425 
7  R.  437 

3 

Escarrega 

7  R.  460 

5 

Holley 

7R.  465 

stituting  an  offense  or  offenses.  Such  defendants  may  be  charped  in  one  or 
more  counts  together  or  separately  and  all  of  the  defendants  need  not  be 
charged  in  each  count." 
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VII.  Appellant  has  been  supplied  all  assistance  necessary 
and  pertinent  to  the  issues  raised  in  his  appeal 

Appellant's  complaint  of  deprivation  of  an  adequate  record 
on  appeal  can  only  be  met  by  comparing  the  record  on  file  with 
the  Clerk  of  this  Court  with  appellant's  motions  to  supple- 
ment the  record  as  made  on  July  13,  1961  and  June  28,  1965: 


Appellant's  motion  for : 

1.  Reix)rter's  transcript  of  oral 
proceedings  for  September 
22,  1960  and  September  23, 
1900 

2.  All  Government  exhibits 


3.  All  defendant's  exhibit 


4.  All  written  motions  filed 

5.  All     exhibits     pertaining 

Counts  I  and  II 


to 


6.  September  8,  1960,  writ  of 
habeas  corpus  ad  prose- 
quendum 


Record  on  appeal : 

Filed   with    Supplemental   Rec- 
ord of  December  21,  1966. 


Contains  all  Government  ex- 
hibits which  were  introduced 
in  evidence,  except  the  fol- 
lowing : 

No.    3.    Escarrega    tax    re- 
turn— 1957 
No.  4.  Escarrega  tax  refund 

check— 1957 
No.    6.    Holley   tax    refund 

check— 1957 
No.  29.  Tinsley  1956  tax  re- 
turn 
No.   90.   Appellant's   prison 
correspondence  record. 
Are   in    record    on   appeal,    ex- 
cept for  Defendant's  Exhibit 
J,  which  was  not  received  in 
evidence. 
On  file  in  record  on  appeal. 
All  defendant's  exhibits  are  on 
file  except  No.  J,  which  was 
not  received  in  evidence. 
Government  exhibits  pertaining 
to    Coimts    I    and    II    which 
were     received     in     evidence 
were  Nos.  1,  2,  7,  10,  11,  12, 
13,  14,  35,  36,  37,  63,  64,  65, 
78,  79,  81,  84,   87,  88,  89,  90 
and  91.     All  of  these  are  in 
the  record  on  appeal  except 
No.  90,  as  explained  above. 
Supplied  on  January  30,  1967  by 
appellee.     This  writ  was  not 
part    of    the    record    in    this 
case,  but   in  a   preceding  in- 
dictment. 
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Api)(*llunt*H  motion  for:  Rcfonl  on  iii»ik>;iI: 

7.  Hcptcnihcr    !."»,    1  !>(«>,    writ    of  No  such  writ,  dlwovfrablf?.     On 

hulK'^is    corpUH    ud     prose-  H«*pt,<?nibcr    I>,    HMK),    tin*    DiH- 

quendum  trict  Court  ordenn]  the  War- 

den     to      i>nx]iuv     iii>iH-llant 
attain  on  Hei>teml)er  15,  UMK), 
whirh  wonhl  Indicate  no  writ 
was  neceHsary  or  lnHued. 
ft.  Fehruary  0,  1001,  writ  of  ha-  No  such  writ  lKnue<].     Thl«  wa« 

beas  corpus  ad  pro.se-tpicn-  the  return   date  for  the  writ 

dum  iHHued      January      17,      UWl, 

which    1»    in    the    record    on 
apiH'al. 

CONCLUSION 

The  judgment  should  be  affirmed. 
Respectfully  submitted. 

Mitchell  Rogovin 
AssistaiH  Attorney  General, 
Lee  a.  Jackson, 
Joseph  M.  Howard, 
John  P.  Burke, 

Attorneys, 
Department  of  Justice, 
Washington,  D.C.  20630. 
Of  Counsel: 

Cecil  F.  Poole, 

United  States  Attorney. 
Jerrold  M.  Ladar, 

Assistant  United  States  Attorney. 

February  1967. 

Certificate 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18.  19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opin- 
ion, the  foregoing  brief  is  in  full  compliance  with  those  rules. 

Dated :  — day  of ,  1967. 


Attorney. 


APPENDIX   A 

Exhibits 

FOK    TIIK    PI.AINTIFFH 

J  dent.  Evid. 

1.  Income  Tax  Rohim  f()r  ll>r>r» — Morgan 145  234 

2.  'I'misiiry  ('licM-k,  Uobcrt  Morjjiin HH  22S 

.'{.   Iiicoiiif  'I'ax  U<'liirii  M.  A.  BHcnrreKa 140  (»r»3 

4.  'IVcasury  CluK-k,  M.  A.  Ks<'arrPKa 14S  (\'A 

r».  Income  Tax  return  K.  V.  Ilolley 148  (C»3 

«.  Treasury  Check  R.  V.  Ilolley 14J»  i\TA 

7.  letter  to  Littlefleld  8/7/r)0 irrf)  222 

H.  Photo— Fiscarrepa    170  Sfi6 

0.  rh(»to— Ilolley 179  806 

10.  Divorcv  Decree,  CJoldye  v.  Robert  Morgan 187 

11.  iH'tter  to  Littlefleld  8/28/r>r) 216  228 

12.  Card  for  Re<'.  &  Ident.  Se<-t.  L.A.  SheriffH 247  2r,l 

13.  Finger  Print  Card.  FRI.  Rol)ert  Morgan 2.">3  2r,5 

14.  Finger  print  card  Sheriff's  Office,  I. A.,  Robert  Morgan 267  27.3 

15.  Income  Tax  return  laiT)  W.  H.  Reith  &  Attach 274  867 

16.  Income  tax  ret.  1955  W.  H.  &  Nellie  Reith 277  867 

17.  IT.S.  Treas.  (Mieck  .$i:{1.13,  12/16/.57 278  867 

18.  Income  Tax  Return  .Tames  King  11).56 278     

19.  1!)55  InciHue  Tax  Return  of  E.  O.  Nelson 282  .394 

20.  lYeasury  Chei'k,  E.  C.  Nelson 282  .395 

21.  1955   Income  Tax   Return   ,T.   W.    Raker 283  408 

22.  Treasury  Check,  .Tohn  W.  Baker 283  409 

23.  19.56  Income  Tax  Return,  Gilbert  Hayes 284  418 

24.  Trea.-^ury  Check.  Gillwrt  Hayes 2.84  422 

25.  19.56  Income  Tax  Return  Richard  Black 286  431 

26.  Trea.sury   Check   Richard    Black 286  4.32 

27.  Income  Tax  Return  W.  A.  Davi.s 287  12ft3 

28.  Treasury  Check  W.  A.  Davis 2S7     

29.  1956  Income  Tax  Return  E.  R.  Tinsley 289  4.54 

30.  Treasury  Check,  E.  R.  Tin.sley 289  4.55 

31.  19.55  Income  Tax  return  C,ill>ert  Hayes 290  869 

32.  Treasury  Check  Gillx^rt  Hayes 290  869 

33.  Photo  E.  C.  Nelson 423 

34.  Re(>orded  Statement.  R.  W.  Black 311     

.3.5.  Ai)i)lication  for  Mail  &  Vi.oiting 344  348 

36.  Trust  Ix'dger  Robert  Morgan 3.52  870 

37.  Trust   Receipt 355  357 

38.  Trust  Ledger,  James  King 3.58     

39.  Trust  Receipt,  King .3.59     

40.  Trust  IvtHlger.  Nelson 363  .396 

(39) 
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FOR   THE   PLAINTIFFS 

Ident.  Evxd. 

41.  Trust  receipt,  Nelson 396 

42.  Trust  Ledger,  John  Baker 366  413 

43.  Tru.st  Receipt.  Jolin  Balder 367  413 

44.  Trust  lyedger,  Gilbert  Hayes 368  420 

45.  Trust  receipt,  G.  Hayes 368  420 

46.  Trust  receipt,  G.  Hayes 369     

47.  Trust  I^lger,  Richard  Black 369  432 

48.  Trust  receipt,  Richard  Black 370  432 

49.  Trust  ledger,  Willie  Davis 371     

50.  Trust  receipt,  Willie  Davis 371  ____ 
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PAUL  BIAZEVICH,  et  al,  dba  M.  V.  LIBERATOR, 
et  al., 

Respondent. 


RESPONDENTS'  PETITION  FOR  REHEARING 


PETITION  FOR  REHEARING 

Respondents,  by  their  counsel  of  record,  respectfully 
urge  that  the  Court  grant  a  rehearing  to  reconsider  por- 
tions of  its  opinion  rendered  on  January  6,  1967,  on  the 
grounds  that  although  the  Court  found  the  Trial  Ex- 
aminer and  Board  erred  in  depriving  Respondents  of 
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essential  procedural  rights,  it  adopted  new  and  stringent 
standards,  not  urged  by  the  Board,  or  by  the  Court  dur- 
ing argument,  and  heretofore  not  supported  by  authority. 
Without  at  least  a  rehearing  on  the  points  raised  herein, 
Respondents  will  be  forever  foreclosed  from  meeting  the 
novel  tests  promulgated  by  the  Court.  It  is  respectfully 
submitted  that  the  Board's  decision  was  rendered  upon 
an  incomplete  record,  created  by  the  Board's  errors.  The 
magnitude  of  the  case,  the  twelve  years  of  litigation,  and 
the  potential  economic  impact  upon  Respondents  war- 
rant a  rehearing  in  the  premises. 


GROUNDS  URGED  FOR  REHEARING 

This  Court  has  unfortunately  and  surprisingly  reached 
conclusions  that  result  in  treating  the  series  of  procedural 
errors  committed  below  in  such  a  manner  that  the  Board, 
and  its  employees,  will  have  no  hesitancy  in  the  future  in 
depriving  other  Respondents  of  their  procedural  rights,  as 
long  as  such  deprivation  makes  it  impossible  for  the 
Respondents  to  meet  the  tests  set  forth  in  the  instant  case. 
Essential  due  process  requires  that  certain  procedural 
safeguards  be  observed  to  protect  the  basic  right  of  fair 
hearing  guaranteed  by  the  Constitution  of  the  United 
States,  to  say  nothing  of  basic  rules  of  fair  play.  Respond- 
ents respectfully  request  that  the  Court's  following  con- 
clusions be  reconsidered: 

1.  That  the  order  of  the  Board  should  be  enforced 
without  further  hearing  with  respect  to  the  alleged  fact 
that  certain  statements  of  witnesses  were  either  lost  or 
destroyed  in  good  faith.    (Opinion  p.  5) 
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Because  the  Trial  Examiner  erroneously  revoked  sub- 
poenas duces  tecum  and  ad  testificandum  (discussed 
infra)  there  was  no  testimony  by  the  Board  employees 
or  the  attorneys  for  the  general  counsel  with  respxict  to 
the  care  or  lack  of  care  taken  in  preserving  the  statements, 
or  in  searching  the  stockpile  of  documents  in  the  Board's 
possession.  There  is  nothing  in  the  record  to  explain  the 
inability  of  the  Board  to  produce  the  statements,'  even 
though  witnesses  testified  that  they  gave  Board  agents 
statements  that  were  not  produced.  (TR.  4369,  4372, 
4460,  4466,  4576,  4577,  4638,  4640,  4677,  4678,  4684, 
4689,  4788,  4792,  4795,  4953.)  If  the  Board  or  its 
employees  were  reckless  or  negligent  with  respect  to 
preserving  the  documents  certainly  there  can  be  no  find- 
ing of  good  faith. 

In  Killian  v.  United  States,  368  U.S.  231  (1961)  the 
Supreme  Court  remanded  the  matter  to  the  District  Court 
for  findings  regarding  the  nature  of  the  destruction  and 
the  availability  of  the  documents.  In  United  States  v. 
Tomaiolo,  317  F.2d  324  (2d  Cir.  1963),  cert,  denied, 
375  U.S.  865  (1963)  the  government  agent  took  notes, 
transcribed  them,  and  made  the  transcription  available 
to  the  defendant's  counsel.  There  was  specific  evidence 
respecting  the  practice  of  the  government  agent  to  allow 
the  court  to  make  such  a  finding.  No  such  evidence  is 
available  to  this  court  in  this  matter. 


^  See,  e.g.,  Tr.  4372,  4373  where  O'Brien,  attorney  for  the  general 
counsel,  said  "I  can  only  say  that  I  do  not  have  either  a  ques- 
tionaire  or  a  statement  from  this  witness." 


2.  That  the  attorneys  for  the  general  counsel  were 
applying  the  proper  test  in  determining  which  state- 
ments of  their  witnesses  should  be  made  avaUable  to 
Respondents. 

The  court  has  apparently  erroneously  assumed  (but 
not  specifically  found)  that  the  attorney  for  the  gen- 
eral counsel  was  applying  a  proper  test  when  he  selected 
which  statements  he  would  produce.  At  the  reopened 
hearing  the  attorney  for  the  general  counsel  represented 
to  the  Trial  Examiner  that  he  could  not  find  additional 
signed  statements  of  the  witnesses  (Tr.  4713,  4788,  5098, 
5122),  but  when  counsel  for  the  boatowner  respondents 
demanded  notes  and  memoranda  of  Board  agents  taken 
at  the  time  of  interviews  of  witnesses,  the  attorney  equivo- 
cated and  said: 

"There  are  no  such  documents  authorized  and 
ratified  by  the  witness,  and  therefore,  I  must  re- 
spectfully decline  to  produce  any  of  the  notes  de- 
scribed by  Mr.  Ogren."  (Tr.  5099)  (Emphasis 
Added) 

As  the  Court  has  held,  the  statements  need  not  have 
been  "authorized"  or  "ratified"  by  the  witnesses  and 
Respondents  were  entitled  to  any  substantially  verbatim 
statements  of  witnesses  in  the  Board's  possession.  (Opin- 
ion pp.  8,  9)  Moreover  there  is  a  clear  possibifity  that 
such  documents  were  withheld  by  the  Board.  In  light 
of  the  Court's  requirement  imposed  upon  Respondents 
regarding  the  proof  of  the  prejudice  sustained  (dis- 
cussed infra),  Respondents  certainly  should  be  given 
an  opportunity  to  examine  the  Board  employees  and 
attorney  for  the  general  counsel  regarding  the  state- 
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mcnts  that  were  not  disclosed.    General  Engineering  v. 
N.L.R.B.,  341  F.2d  367  (9th  Cir.  1965). 

3.  That  the  failure  of  the  Trial  Examiner  to  per- 
sonally examine  the  Filter  memoranda  to  determine 
whether  they  were  producible  was  not  a  sufficiently  grave 
error  to  deny  enforcement.    (Opinion  p.  9) 

The  court  cites  Harvey  Aluminum,  Inc.  v.  N.L.R.B., 
335  F.2d  749  (9th  Cir.  1964)  for  the  proposition  that 
if  Respondents  wished  review  of  the  Trial  Examiner's 
determination  as  to  the  nature  of  the  Filter  memoranda 
we  should  have  requested  that  they  be  submitted  under 
seal  to  the  court.  In  Harvey  Aluminum,  supra,  the  Trial 
Examiner  examined  the  documents  in  question  and  made 
a  determination  which  was  subject  to  review.  In  the 
case  at  bar,  however,  no  determination  has  yet  been 
made  by  the  Trial  Examiner  or  the  Board  for  this  court 
to  review.  Certainly  such  a  determination  should  be 
made  by  the  trier  of  fact  in  the  first  instance,  rather 
than  the  court  of  appeals.  General  Engineering  v. 
N.L.R.B.,  341  F.2d  367  376  (9th  Cir.  1965) 

Moreover,  this  Court  had  an  opportunity  to  examine 
at  least  a  portion  of  the  Filter  notes  during  oral  argument 
on  this  matter,  and  Chief  Judge  Barnes  expressed  shock 
and  indignation  when  the  Board  attorney  offered  the  notes 
to  this  Court  at  that  late  date.  Certainly  the  reaction  of 
Chief  Judge  Barnes  at  that  time  was  the  proper  one, 
but  now,  after  a  lapse  of  more  than  one  year  since  argu- 
ment, the  Court  has  reached  a  conclusion  quite  different, 
and  expresses  the  feeling  that  the  "obvious"  prejudice 
which  existed  at  the  time  of  oral  argument  somehow  was 


—  6  — 

diminished  by  the  time  the  Court  rendered  its  opinion. 
Respondents  should  not  now  be  denied  a  remedy  because 
the  notes  were  not  submitted  to  the  court  "under  seal" 
when  at  least  some  of  the  notes  were  submitted  by  the 
Board  and  the  court  refused  to  examine  them. 

4.  That  the  Trial  Examiner's  revocation  of  subpoenas 
duces  tecum  and  ad  testificandum  issued  to  the  Board 
employees  was  not  a  sufficiently  grave  error  to  deny  en- 
forcement.  (Opinion  p.  9) 

This  Court  found  in  General  Engineering  v.  N.L.R.B., 
341  F.2d  367  (9th  Cir.  1965)  that  there  arose  a  need 
for  further  Board  proceedings  when  the  subpoenas  issued 
to  the  Board  employees  were  erroneously  revoked.  The 
case  is  certainly  sufficient  and  controlling  authority  to 
require  the  same  result  here.  The  court,  however,  at- 
tempts to  distinguish  the  cases  on  the  basis  of  the  offer 
of  proof  made  by  counsel  for  General  Engineering  in 
connection  with  the  arguments  against  revocation  of  the 
subpoenas.  However  the  court  there  specifically  refused 
to  consider  the  admissibility  of  any  evidence  sought  to 
be  produced  in  light  of  its  ruUng  that  the  Board  erred 
in  revoking  the  subpoenas.    341  F.2d  367,  375,  n.  14. 

The  alleged  distinction,  it  is  submitted,  is  one  without 
significance  and  should  not  be  used  to  avoid  the  appli- 
cation of  otherwise  controlling  authority.  Additionally, 
the  instant  case  involved  some  7 1  Board  witnesses,  many 
of  which  were  alleged  discriminatees  with  a  definite 
interest  in  the  outcome  of  the  case.  In  such  circumstances 
to  require  an  offer  of  proof  as  to  possible  affidavits  or 
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verbatim  statements  in  the  possession  of  the  Board  is  an 
unreasonable  expectation  bordering  on  impossibility. 

Without  the  Board  employees'  testimony  regarding 
the  procedures  followed  in  interviewing  potential  wit- 
nesses, the  care  in  storing  any  statements  or  memoranda, 
and  the  type  of  statements  or  memoranda  which  were 
actually  in  the  possession  of  the  Board,  Respondents 
could  never  show  that  there  would  be  unearthed  hitherto 
undisclosed  statements,  and,  accordingly,  it  would  be  im- 
possible to  tell  whether  any  witnesses  could  be  impeached, 
so  naturally  Respondents  could  never  show  that  the 
Board  would  have  reached  other  conclusions  and  made 
other  findings. 

5.  That  the  Respondents  are  not  entitled  to  relief  from 
the  inherent  prejudice  they  suffered  by  the  erroneous 
refusal  of  the  Trial  Examiner  to  inspect  the  Filter  memo- 
randa and  his  erroneous  revocation  of  subpoenas  issued 
to  Board  employees  unless  Respondents  perform  the  vir- 
tually impossible  task  of  showing  that: 

(A)  The  inspection  of  the  Filter  memoranda  and 
the  enforcement  of  the  subpoenas  would  have  actually 
unearthed  hitherto  undisclosed  statements;  and 

(B)  That  the  use  of  the  statements  for  the  purpose 
of  cross  examination  would  have  successfully  impeached 
the  several  witnesses  involved;  and 

(C)  The  Board  would  have  made  different  findings 
in  light  of  the  impeached  testimony.    (Opinion  p.   10) 

In  adopting  this  three  part  test  the  Court  has  allowed 
the  Board  to  persist  in  withholding  evidence  which  the 
Court  has  determined  should  have  been  produced  and 
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nevertheless  obtain  an  order  of  enforcement,  contrary  to 
this  Court's  position  in  General  Engineering  v.  N.L.R.B., 
341  F.  2d  367,  376  (9th  Cir.  1965).  Prior  to  the  in- 
stant case  the  refusal  to  order  production  of  documents 
"constituted  error  that  could  not  have  failed  to  prejudice" 
Respondents.  N.L.R.B.  v.  Adhesive  Products  Corp.,  258 
F.2d  403  (2d  Cir.  1958).  No  prejudice  is  required  to 
be  shown  when  a  Board  attorney's  relevant  testimony  is 
improperly  excluded.  N.L.R.B.  v.  Capitol  Fish,  294  F.2d 
868  (5th  Cir.  1961).  If  the  limitation  of  cross  examina- 
tion was  to  the  Respondents  "possible  prejudice"  the 
matter  should  be  remanded  for  further  hearing.  N.L.R.B. 
V.  Blase,  338  F.2d  327  (9th  Cir.  1964). 

In  light  of  the  fact  that  the  attorney  for  the  General 
Counsel  was  hmiting  his  search  to  "signed"  statements, 
the  possibility  of  unearthing  additional  statements  that 
are  producible  under  the  test  properly  set  forth  in  the 
instant  case  is  certainly  more  than  remote;  in  fact, 
there  is  a  substantial  probability  that  many  documents 
were  withheld  that  should  have  been  produced. 

The  second  part  of  the  Court's  test  requiring  that 
Respondents  show  that  several  witnesses'  testimony 
would  have  been  successfully  impeached,  is  quixotic  at 
best.  The  rigors  of  trial  and  the  uncertainty  of  results 
produced  by  proper  cross  examination  render  such  a 
showing  impossible.  The  emphasis  placed  upon  certain 
points  in  an  affidavit  may  differ  from  the  emphasis  placed 
on  the  same  point  during  testimony,  and  such  differences 
may  or  may  not  affect  the  Trial  Examiner's  opinion  as 
to  the  credibility  of  the  particular  witness.  Cf.,  Tidelands 
Marine  Service,  126  N.L.R.B.  261  (1960).   Omissions, 
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a  difTerent  order  of  treatment,  inconsistencies,  refreshed 
memory  or  direct  conflict  between  testimony  and  a 
pretrial  statement  could  occur  during  cross  examination 
as  a  result  of  the  use  of  pretrial  statements.  Even  if 
any  or  all  of  these  results  should  occur  with  a  particular 
witness,  it  would  be  impossible  to  say  whether  a  witness 
was  successfully  impeached,  since  only  the  Trial  Exam- 
iner can  malce  the  decision  as  to  the  credibility  of  a 
particular  witness. 

The  last  part  of  the  test  clearly  renders  the  test  void 
for  lack  of  due  process.  "That  the  Board  would  or 
■might  have  reached  no  different  conclusion  had  the 
rejected  evidence  been  received  is  entirely  beside  the 
point."  N.L.R.B.  v.  Burns,  207  F.2d  434,  436  (8th  Cir. 
1953),  quoting  Donnelly  Garment  Co.  v.  N.L.R.B.,  123 
F.2d  215,  224  (8th  Cir.  1941).  It  is  impossible  to  fore- 
cast the  conclusions  of  the  Board,  but  in  any  event  the 
Board's  "(f)indings  cannot  be  said  to  have  been  fairly 
reached  unless  material  evidence  which  might  impeach 
as  well  as  that  which  will  support  its  findings  is  heard 
and  weighed."  N.L.R.B.  v.  Indiana  &  Michigan  Elec- 
trical Co.,  318  U.S.  9  (1942).  This  Court  should  not 
allow  the  order  to  be  enforced  so  long  as  there  is  a  sub- 
stantial likelihood  that  the  witnesses  of  the  Board  were 
not  fully  and  completely  cross-examined. 

6.  That  the  requested  in  camera  inspection  of  memo- 
randa by  the  Trial  Examiner  and  the  enforcement  of 
subpoenas  duces  tecum  were  the  equivalent  to  request- 
ing answers  to  written  interrogatories. 

A  close  analysis  of  this  conclusion  should  cause  the 
Court  to  reconsider.   Pretrial  discovery  devices  have  re- 
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cently  been  encouraged  by  statute  and  Rules  of  Court 
to  allow  a  more  orderly  presentation  of  evidence  at  the 
time  of  trial,  to  provide  full  and  complete  disclosure  of 
relevant  facts  prior  to  trial,  to  encourage  settlement,  and 
to  preserve  early  in  the  proceedings  certain  statements 
of  witnesses  when,  presumably,  the  witnesses'  memories 
are  clearer  than  they  would  be  at  the  time  of  trial,  when 
the  ravages  of  time  may  otherwise  cloud  precious 
memory. 

On  the  other  hand,  the  attempts  by  Respondents  to 
obtain  the  pretrial  statements  of  Board  witnesses  were 
designed  to  obtain  the  statements  of  witnesses  that  dis- 
covery-like processes  previously  created.  It  was  an 
attempt  to  utilize  statements  produced  prior  to  trial  with 
the  hope  of  presenting  all  of  the  facts  in  a  manner  which 
would  allow  the  Trial  Examiner  to  reach  the  most  correct 
result.  Certainly,  if  the  credibiUty  of  certain  of  the  wit- 
nesses could  have  been  shaken  by  any  pretrial  statements 
in  the  possession  of  the  Board,  Respondents  were  entitled 
to  use  them  for  that  purpose,  as  well  as  for  the  purpose 
of  discovering  other  direct  evidence  that  may  have  been 
disclosed  in  the  pretrial  statements. 

n 

CONCLUSION 

It  is  respectfully  urged  that  since  the  attorney  for  the 
General  Counsel  applied  an  inappropriate  test  in  deter- 
mining which  statements  he  would  disclose  and  since 
there  is  nothing  on  the  record  to  explain  the  inability  of 
the  Board  to  produce  certain  statements  that  were  sup- 
posed to  be  in  its  possession,  and  Respondents  have  never 
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been  given  an  opportunity  to  properly  cross-examine  cer- 
tain witnesses,  or  to  examine  Board  employees  with  re- 
gard to  the  statements  in  its  possession,  or  to  meet  the 
standards  newly  adopted  by  the  Court,  a  rehearing  should 
be  granted  to  allow  the  Court  to  reconsider  its  Order. 

Respectfully  submitted, 

Gilbert,  Nissen  &  Irvin 

Attorneys  for  Respondents 
Seine  and  Line  Fishermen's  Union 
OF  San  Pedro 

and 

Hill,  Farrer  &  Burrill 
Carl  M.  Gould 
Stanley  E.  Tobin 
Cecil  E.  Ricks,  Jr. 


By         Cecil  E.  Ricks,  Jr. 

Attorneys  for  Respondent 
Boat  Owners,  and  various  named 
individuals 

February,   1967 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of 
this  Petition  for  Rehearing,  I  have  examined  Rules  18,  19 
and  23  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  in  my  opinion  the  foregoing  Peti- 
tion is  in  full  compliance  with  those  Rules,  and  I  further 
certify  that  this  Petition  is  not  filed  for  purposes  of  delay 
but  in  my  opinion  is  meritorious. 


Cecil  E.  Ricks,  Jr. 
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NO.     19  5  0  9 

IN    THE    UNITED   STATES   COURT  OF   APPEALS 

FOR    THE    NINTH   CIRCUIT 

OSEPII   CLYDE    AMSLER, 
OHN    WILLIAM    IRWIN, 

Appellants, 

vs. 

NITED   STATES  OF   AMERICA, 

Appellee. 

PETITION   FOR   REHEARING 


O  THE  HONORABLE  JUDGES  BARNES,  CECIL  AND  ELY  OF  THE 
NITED  STATES  COURT  OF  APPEALS  FOR  THE  NINTH  JUDICIAL 
IRCUIT. 

Appellee  (hereinafter  referred  to  as  the  Government)  hereby 
etitions  for  a  rehearing  to  reconsider  the  judgment  entered  on  May  3, 
967,    on  the  following  grounds. 

The  sole  question  which  resulted  in  reversal  of  these  judgments  of 
Dnviction  was  inadequately  presented.     Irwin  never  raised  the  question. 
msler  did  not  specifically  designate  the  §3432  point  among  some  37 
3ints  on  appeal  [C.  T.    208].     Although  Amsler  did  raise  the  point  in  his 
Dening  brief,    neither  Amsler  nor  the  Government  adequately  briefed  the 
aestion.     The  point  was  not  touched  on  by  counsel  or  by  the  court  during 
ral  argument. 

1. 


Judge  Cecil  correctly  stated  that  "...   It  was  apparently  conceded 
md  understood  by  the  court  and  counsel  throughout  the  entire  pre-trial 
jroceedings  that  Sinatra  was  released  unharmed.     For  this  reason  it  ap- 
)ears  that  the  offense  was  considered  and  tried  as  a  non-capital  offense 
..."     However,    the  Government  suggests  that,    by  virtue  of  counsel's 
ailure  to  brief  and  argue  the  question  in  the  context  of  Smith  and  the 
jntire  record,    this  court  reached  incorrect  inferences  and  conclusions. 
rhese  are: 

(1)    That  Judge  East  neglected  to  do  what  the  Supreme  Court  in 
Jmith,    and  this  Court,    said  a  trial  judge  must  do,    namely  to  " .  .  .    make 
nformed  decisions  prior  to  trial  which  will  depend  on  whether  the  offense 
nay  be  so  punished"  rather  than  "...    await  the  conclusion  of  the  evidence 
o  determine  whether  the  accused  is  being  prosecuted  for  a  capital  of- 
ense" ;    and  that  "it  is  the  responsibility  of  the  trial  judge  to  interpret  the 
ndictment,    determine  what  offense  is  charged  and  conduct  the  trial  ac- 
:ordingly"  (Smith  v.    United  States,    360  U.  S.    1,    8-9;    this  court's  opinion 
It  p.    7); 

te  (2)    That  there  could  be  no  waiver  of  §3432  rights,   notwithstanding 

lefense  counsels'  failure  to  specifically  request  the  benefits  of  such  rights; 
ind 

(3)    That  the  court  must  reverse  under  the  plain  error  rule  (court's 
ipinion  at  p.    7). 

It  is  the  clarification  of  these  inferences  or  conclusions  which  the 
Government  respectfully  suggests  justify  an  en  banc  rehearing  in  the 
nterest  of  justice. 

I 

That  Judge  East  made  the  "informed  decisions  prior  to  trial" 

2. 


/hich  this  Court  felt  were  compelled  under  Smith  — ^   and  fully  discharged 
lis  "responsibility  ...    to  conduct  the  trial  accordingly"   is  confirmed  by 
he  record  (See  App.  A  and  A-1).     Surely  in  the  light  of  this  record  it  is 
lot  reasonable  to  conclude  that  Judge  East  failed  to  discharge  his  res- 
lonsibility  to  interpret  the  indictment  and  to  determine  what  offense  was 
barged;    nor  can  it  be  said  that  his  decisions  were  not  "informed"  or 
hat  they  were  not  made  until  the  conclusion  of  the  evidence  |R.  T.    Vol. 
I.  January  20,    1964,    pp.  27-29;    R.  T.    pre-trial  February  5,    1964,    pp. 
-18.    74,    85;    R.  T.    February  10,    1964,    pp.    5-7.    12,    53.    94-111;    Vol. 
V  Motion  To  Suppress,    pp.    504-505.    515;   cf.    United  States  v.    Morris, 
upra.     See  Appendix  A  and  Appendix  A-1]. 

II 

Assuming  appellants  were  entitled  to  §3432  rights,    these  rights 
rere  waived. 

Judge  Cecil  notes  that  this  Court  was  unable  to  find  in  the  record 
ny  specific  request  by  defendants  of  the  benefits  of  §3432  (p.  7).  There 
'as  none.  Nor  does  the  record  reflect  any  objection  by  defense  counsel 
ased  on  §3432  with  respect  to  the  ten  extra  peremptory  challenges  — /  or 


/  The  precise  holding  of  Smith  is  that  any  prosecution  under  the 

Federal  Kidnapping  Act  must  proceed  by  indictment  and  not  by  in- 
Jrmation  regardless  of  whether  or  not  the  indictment  alleges  harm  to  the 
ictim.     The  Government  does  not  concede  that  Smith  holds,   for  all  pur- 
oses,    that  a  suit  under  18  U.  S.  C    1201  must  proceed  as  a  capital  case 
rom  the  outset  (Smith,    supra,    at  p.  6)  nor  does  the  Government  concede 
lat,    except  by  "clear  dictum''  Smith  rejected  the  rule  that  before  one  can 
e  prosecuted  for  the  capital  offense  he  must  be  charged  with  it.     United 
tates  V.    Morris,    178  F.  Supp,  694,    698;    aff'd  277  F.  2d  927;    cert,  den. 
64  U.  S.    848;    see  Justice  Clark's  separate  opinion  in  Smith  at  p.  12). 
f.    Beck  V.    Miriani,    293  F.  2d  333  (6th  Cir.    1961). 

/  The  right  as  to  twenty  peremptory  challenges  was  raised  neither 

by  Irwin  nor  Amsler  on  this  appeal  (Amsler's  op.    br.    pp.    i-vi; 
ourt's  opinion  at  p.    7). 


3. 


LS  to  impaneling  the  jury  (except  as  to  the  method  of  selection    see  p.  5), 
lor  was  objection  made  to  any  Government  witness. 

Having  failed  to  claim  these  rights  in  the  court  below,   defendants 
i^aived  those  rights  in  United  States  v.    Morris,    178  F.    Supp.    694,   aff'd. 
177  F.  2d  927.    cert,    denied  364  U.S.    848.     Morris  dealt  with  the  identical 
luestion.     In  Morris,    the  victim  was  released  unharmed;    the  case  was 
ried  as  a  noncapital  case;    defense  counsel  failed  to  claim  §3432  rights. 
rhe  court,    in  Morris,    held  that  by  "by  failing  to  object  to  any  of  the 
jovernment  witnesses  or  to  the  impaneling  of  the  jury,    defendant  cannot 
low  object,    particularly  where  hindsight  has  disclosed  neither  surprise 
.  .    nor  prejudice  ...    of  any  juryman,    the  major  reason  for  .  .  .    these 
irocedural  safeguards.  "     (Morris,    supra,    p.    699). 

Even  constitutional  rights  may  be  waived.  Lee  v.    United 

Itates,    343  U.S.    747,    750;     Brown  v.    Walker,    161  U.S.    591,    597;    Diaz 
.    United  States,    223  U.S.    442,    450-451;     Patton  v.    United  States,    281 
I.  S.    276.     Although  under  the  aggravated  facts  in  Smith,    the  court  held 
hie  waivers  not  binding,    even  Smith  recognized  such  safeguards  may  be 
waived  (Smith,    supra,    at  p.    9  and  footnote  at  p.    5).     Here  only  a  statutory 
ight  is  involved  which  a  fortiori  may  be  waived.     (For  specific  Supreme 
'ourt  authority  as  to  waiver  of  §3432  rights       see  Morris,    supra,    p.    699, 
it ing  Logan  V.    United  States,    144  U.  S.    263,    304-307;     Hickory  v.    United 
tates,    151  U.S.    303,    and  other  cases. 

m 

Even  assuming  no  waiver,    there  was  no  reason  to  reverse  these 
udgments  of  conviction  under  the  plain  error  rule.     Irwin  was  not  convicted 
f  Count  Two,    the  only  count  which  involved  a  death  sentence.     If  Irwin 
/ere  retried,    he  would  not  be  entitled  to  the  §3432  rights  on  retrial  [C  T. 

4. 


329,    Vol.  19;    li.  T.    4310|.     Even  Amsler,    having  received  an  "implicit 
acquittal"  as  to  the  capital  offense  inherent  in  Count  Two,    cannot  be  re- 
tried for  that  capital  offense  under  former  jeopardy  principles.     Green 
V.    United  States,    355  U.S.    184,    190-198;    United  States  v.    Wilkins,    348 
F.  2d  844  (2nd  Cir.    1965).    cert,    denied  385  U.  S.    913.     Why.    then,    should 
the  court  have  ordered  a  retrial  on  this  point?     The  court  need  not  have 
reached  the  problem  in  Smith  since  there  were  five  concurrent  remaining 
-ounts  free  of  any  error.     Cf.    Gilbert  v.    United  States.    359  F.  2d  285 
(9th  Cir.    1966).     No  substantial  rights  were  affected  (See  App.    B-1). 

As  the  court  observed  in  Morris,   "it  would  be  illogical  to  grant 
a  new  trial  for  every  error  defense  counsel  makes  in  the  conduct  of  a 
trial,    unless  that  error  is  likely  to  result  in  some  substantial  harm  to 
the  defense.     On  the  contrary  to  grant  a  new  trial  in  this  case,    where  the 
evidence  is  overwhelmingly  in  favor  of  defendant's  guilt  and  the  record 
indicates  complete  fairness  to  the  defendant,    would  be  a  mockery  of  that 
justice  and  fair  play  to  which  the  victims  of  this  man's  wrongdoing  as 
A^ell  as  the  people  of  the  United  States  are  entitled."     Morris,    supra,   at 
3.    699. 

B  The  Government  respectfully  suggests  that  the  rehearing  re- 

:]uested  be  granted  en  banc. 

Respectfully  submitted, 

WM.    MATTHEW    BYRNE,    JR.  . 

United  States  Attorney, 
ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney. 

Chief,    Criminal  Division, 
DONALD   A.    FAREED, 

Assistant  U.   S.    Attorney. 

Chief  Trial  Attorney. 

Attorneys  for  Appellee, 
United  States  of  America. 
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Rehearing  is  well  founded  and  is  not  interposed  for  purposes  of 
delay. 

I  further  certify  that,    in  connection  with  the  preparation 
of  said  Petition,    I  have  examined  Rules  18,    19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,   in 
my  opinion,   the  said  foregoing  Petition  is  in  full  compliance  with 
those  rules. 

/s/    Donald  A.    Fareed 


DONALD  A.     FAREED 
Assistant  U.    S.   Attorney 
Chief  Trial  Attorney 
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UNITED  STATES  DISTRICT  COURT 
SOUTHERN  DISTRICT  OP  CALIFORNIA 
CENTRAL  DIVISION 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BARRY  WOHTHINGTON  KEENAN,  JOSEPH 
CLYDE  AMSLER,  and  JOHN  WILLIAM 
IRWIN, 

Defendants, 


No.    33087-CD 

Los   Angeles,    Callfoml( 
February  10,   I96U 


BEFORE t 


GOVERNMENT'S    OPENING  STATEMENT 


The  Honorable  William  G.    East,   United  States 
District  Court  Judge, 


APPEARANCES  1 


Mr,    Thomas   Sheridan,    Assistant   United  States 
Attorney,   appearing   In   behalf  of  the   Government; 

Mr,    Charles   Crouch,   Counsel    for  the  Defendant 
Keenan;    Messrs,    Morris   A,    Lavlne  and   George 
Forde,   Co-counsel   for  the  Defendant  Amsler; 
Mrs,    Gladys  Towles   Root,   Counsel   for  the 
Defendant  Irwin, 


1  «*«««••««•• 

2  THE  COURT:   The  Jury  may  hear  the  Government's  opening 

3  statement. 

4  OPENING  STATEMENT 

5  BY  MR.    SHERIDAN t 

6  Your  Honor,  counsel,  ladles  and  gentlemen  of  the  Juryi 

7  At  this  time  I  have  an  opportunity  to  tell  you  where  the 
Government  is  going  In  this  case;  that  Is,  what  we  Intend 
to  prove  In  the  case. 

When  you  were  sworn  In  as  Jurors  and  when  you  were 
first  called  as  prospective  Jurors,  the  Court  outlined  to 
you  In  general  the  Indictment,   I  am  going  to  take  this 
moment  to  read  the  Indictment  to  you,  because  it  Is  the 
Government's  intention  to  prove  each  and  every  essential 
allegation  and  each  of  the  six  coimts  of  the  Indictment. 

As  the  Court  told  you.  Count  1  of  the  Indictment  is 
a  conspiracy  count,  and  It  reads  as  follows j   "Beginning 
on  or  about  October  24,  I963,  and  continuing  until  onon.;- 
or  about  December  14,  I963,  the  Defendants  Barry 
Worthlngton  Keenan,  Joseph  Clyde  Amsler,  and  John  William 
Irwin  agreed,  confederated  and  conspired  together  and  with 
each  other  to  commit  offenses  against  the  United  States  as 
follows  I   1,  to  unlawfully  seize,  kidnap,  carry  away  and 
hold  for  ransom  and  reward  Frank  Sinatra,  Jr.  and  transport 
him  in  interstate  commerce  in  violation  of  18  United  States  I 


Code,  Section  1201;  2,  to  transmit  In  Interstate  commerce 
communications  demanding  and  requesting  ransom  and  reward 
for  the  release  of  kidnap  victim  Frank  Sinatra,  Jr.,  In 
violation  of  18  United  States  Code,  Section  1875(a);  and 
3,  to  receive,  possess,  and  dispose  of  ransom  money  to  be 
delivered  for  the  release  of  kidnap  victim  Frank  Sinatra, 
Jr.  after  he  v;as  kidnapped  and  transported  in  Interstate 
commerce  in  violation  of  18  United  States  Code,  Section 
1202, 

"The  ob;5ects  of  said  conspiracy  v;ere  to  Izidnap,  trans- 
port and  obtain  ^240, 000  in  ransom  money  for  the  release  of 
Frank  Sinatra,  Jr.   To  effect  the  objects  of  said  conspiracy, 
the  Defendants  committed  diverse  overt  acts  in  the  Central 
Division  of  the  Southern  District  of  California,  among  which 
are  the  following:  Number  1,  on  or  about  October  24,  1963, 
Defendant  Keenan  wrote  a  letter, 

"2,   On  about  November  15,  I963,  Defendant  Keenan 
rented  31^3  Kason  Avenue,  Canoga  Park,  California,  in  the 
name  of  Frank  A,  Long, 

"3.   On  or  about  November  19*  19^3,  Defendant  Keenan 
arranged  for  the  installation  of  a  telephone  and  extension 
at  8143  Mason  Avenue,  Canoga  Park,  California, 

"4,  On  or  about  November  21,  I963,  Defendant  Keenan 
rented  a  room  at  the  Farmer's  Daughter  Kotel, 

"5,   On  or  about  November  29,  I963,  Defendants  Ansler 


and  Irs/in  met  and  stayed  at  the  Farmer's  Daughter  Kotel, 

"6,   On  or  about  Doccraber  4,  1963,  Defendants  Keenan 
and  Aasler  departed  from  Los  Angeles  vrt.th  tv/o  handguns, 

"7.   On  or  about  December  9,  I963,  Defendants  Keenan 
and  ilmsler  placed  7ranlc  Sinatra,  Jr.  In  81^3  I-Uison  Avenue, 
Canoga  ?c;rl:,  California, 

"8,  C.\   or  c'l-ouc  December  9»  19'^3»  Defendant  Irv-ln 
guarded  ^-^-Sj:   Slnatrc,  Jr. 

'■,,   On  or  about  December  9,  1963*  Defendants  Keenan 
and  lir-ln  drove  to  the  Beverly  Hilton  Hotel,  Beverly  Ellis, 
California. 

"10,  On  or  about  December  9,  I963,  at  3:30  p.m.. 
Defendant  Keenan  rented  a  car. 

"11.   On  or  about  December  9,  I963,  Defendant  Amsler 
guarded  Frank  Sinatra,  Jr. 

"12,  On  or  about  Deceiibcr  9,  '->-3,  at  4:45  p.m., 
Defendant  Irwin  telephoned  ;^eao,  Nev^ida. 

"I3,   On  or  about  December  10,  1963,  a-  9:05  a.m.. 
Defendant  Irs^in  telephoned  He  no,  Nevada. 

"14,  On  or  about  December  10,  I963,  at  11:40  a.m., 
licfendant  Irwin  telephoned  Reno,  Nevada. 

"15.   On  or  about  December  10,  1963f  at  11:50  a.m., 
Defendant  Irtiin  telephoned  Reno,  Nevada. 

"16.   On  or  about  December  10,  1963»  at  12:28  p.m.. 
Defendant  Irwin  telephoned  H<2no,  i;cvw.c>-. 


"17.   On  or  about  DQceaber  10,  I963,  at  1215O  p.a, , 
Defendant  Irvrin  telephoned  Carson  City,  Nevada, 

"13.   On  or  about  December  10,  I963,  at  1:10  p.a,. 
Defendant  Ir;:.;-.  .;elc;>:-ioned  Crcoi'-  City,  IJevada, 

"19»   ^"  wi'  cSjo'^'c   Dcce^^ber  10,  lS'<^3»  at  9526  p,a, , 
Dafenc.  .  i:u'.;ln  tcle^jhoneo.  a  re:,:>dence  _.-.  Bellalr,  Call- 
forr^Lw-. 

•  CO^   On  or  about  Dece^iber  10,  I963,  at  9j57  P.Q., 

Do.;-...,: .-/.;  Irvvin  telephoned  on  a  public  telephone  at  a  gas 

st.-Jion  at  Caiaden  Drive  and  Santa  nonlca  Boulevard,  Beverly 
:-:.lls,  California, 

"21,   On  or  about  December  10,  I963,  at  10:00  p.a., 
Doi'endants  Keenan  and  Amsler  le;'w  81^-3  Mason  Avenue, 
Conoga  Park,  California. 

"22.   On  or  about  Dece::;ber  10,  l>v^3,  at  11:12  p.a., 
D>-fendant  Keenan  telephoned  a  public  telephone  at  Western 
*l_rline3  Ter.ainal,  Los  Angeles,  California. 

'•23.  On  or  about  Deceaber  11,  1963*  ^'^   -2:03  a.a. , 
w-J'endant  Keenan  telephoned  a  public  telephone  at  a  gas 
i. nation  at  Sepulvlda  Boulevard  and  Olympic  Boulevard, 
Los  Angeles,  California, 

"24,   On  or  about  December  11,  1963f  s.t   12:20  a.a., 
Befend^ivi  Keenan  telephoned  a  public  telephone  at  a  gas 
static:,  .jj  Cashmier  and  Sepulvlda  Boulevard,  Los  Angeles, 
C^li;-ornia, 


"25.   On  or  about  December  11,  I963,  at  12»45  a.m., 
Dafendant  Keenan  picked  up  a  black  valise  at  a  gas  station 
at  Caslvaler  and  Sepulvida  Boulevard,  Los  Angeles,  California 

••26,   On  or  c.bout  December  11,  I963,  at  1x00  a.m.. 
Defendant  Ir;;ln  drove  7rc:.\k   Sinatra,  Jr.  from  8143  icason 
Avenuo,  Ccnoj^  -^arl:,  California. 

"2.'»   Cn  or  about  December  11,  1903,  the  three 
Dofcn.  :.\,^   ncd  a  meeting, 

'•20,   On  or  about  December  11,  1963,  Defendant  Irwin 
aoc-i-.tcd  ;;50,C00,  in  violation  of  18  United  States  Code, 
Sv.cw;.cn  371." 

c:-."..:.t  is  the  first  count  in  the  Indictment, 

Count  2:   "On  or  about  December  8,  I963,  Defendants 
Z^rry  Uorthlngton  Keenan  and  Joseph  Clyde  iimsler  knowingly 
transported  in  Interstate  commerce  fro:;.  Stateline,  Cali- 
fornia into  the  State  of  Nevada  and  then  in^o  Los  Angeles 
Ciunty,  California,  within  the  Central  Division  of  the 
Southern  District  of  California,  one  Frank  S-...atra,  Jr, , 
i.-o  had  theretofore  been  unlav/fully  seized,  kidnapped  and 

. rried  away  and  held  for  ransom,  as  the  Defendants  then 

^-.d  thoL-^  '.rell  knew,  and  at  said  time  and  place  Defendant 
vwhn  Uil"__.-m  Irwin  aided,  abetted,  counseled,  induced, 
coi-_:andcd  and  procured  the  commission  of  the  above-alleged 
offense," 

Counts  3,  4,  and  5  are  all  of  the  same  type.  I  will 


read  them  quickly. 

Count  3:   "Oa  or  about  December  10,  I963,  at  9:05  a.m., 
Defendant  John  Ullllan  Ir'.;in  knowingly  transmitted  in 
interstate  commerce  from  Loa  Angeles  Coxmty,  California, 
within  the  Centra;!  Division  of  tne  Southern  District  of 
California,  co   Z.c;»o,  ICevada,  a  co:::::-u:'«- cation  by  telephone 
contalnli'-j  a  demand  ar.d  request  for  ransom  and  reward  for 
the  rcl.^;;_3G  of  Pranlc  Sinatra,  Jr. ,  v^ho  had  been  kidnapped 
and  \:^j   then  and  there  being  held  for  ransom  as  the 
Cw^f^i-dants  then  and  there  x^^ell  knew;  and  at  said  time  and 
plv.ce,  the  Defendants  Barry  Worthington  Keenan  and  Joseph 
Clyde  Amsler  aided,  abetted,  counseled.  Induced,  commanded 
and  procured  the  commission  of  the  above-alleged  offense," 

Count ^;   "On  or  about  December  10,  I963,  at  12:50  p.m., 
Defendant  John  William  Irv.'ln  Isiowingly  transmitted  in  inter- 
state commerce  from  Los  Angeles  County,  California,  within 
the  Central  Division  of  the  Southern  DlstrlCw  of  California, 
to  Carson  City,  Nevada,  a  communication  by  tv-lephone  con- 
taining a  demand  and  request  for  ransom  and  reward  for  the 
release  of  Frank  Sinatra,  Jr,  who  had  been  kidnapped  and 
vas  then  and  there  being  held  for  ransom  as  the  Defendants 
w.en  ai-^d  there  well  knew;  and  at  said  time  and  place, 
D-i:f-2nd.:-;-os  Barry  Worthington  Keenan  and  Joseph  Clyde  Aasler 
aided,  abetted,  counseled,  induced,  commanded  and  procured 
the  coiuaission  of  the  above-alleged  offense." 


Covmt  5:   "On  or  about  December  10,  1963,  at  lilO  p.m., 
Defendant  John  William  Irv/ln  knowingly  transmitted  In  Inteiw 
state  oomraerce  from  Los  Angeles  County,  California,  within 
the  Central  Division  of  the  Southern  District  of  California, 
to  Carson  City,  Nevada,  a  communication  by  telephone  con- 
taining a  demand  and  request  for  ransom  end  reward  for  the 
release  of  Frank  Sinatra,  Jr.,  who  had  been  kidnapped  and 
was  then  and  there  being  held  for  ransom  as  the  Defendants 
then  and  there  well  knew,  and  at  said  time  end  place,  the 
Defendants  Barry  Worthlngton  Keenan  and  Joseph  Clyde  Amsler 
aided,  abetted,  counseled,  induced,  commanded  and  procured 
the  commission  of  the  above-alleged  offense," 

Count  6  of  the  Indictment:   "Beginning  on  or  about 
December  11,  I963,  and  continuing  to  December  l4,  1963. 
Defendants  Barry  Worthlngton  Keenan,  Joseph  Clyde  Aasler, 
and  John  V/illiam  Irwin,  within  the  Central  Division  of  the 
Southern  District  of  California,  knowingly  and  willfully 
received,  possessed  and  disposed  of  $239,985*  which  had 
on  December  11,  I963,  been  delivered  as  ransom  and  reward 
In  corjT^ection  with  the  unlawful  seizure,  kidnapping, 
abduction  and  carrying  away  and  holding  for  ransom  and 
reward  of  Frank  Sinatra,  Jr.,  who  theretofore  had  been 
kidnapped  and  then  transported  in  interstate  commerce  from 
Stateline,  California,  into  the  State  of  Nevada,  and  then 
into  Los  Angeles  County,  California,  in  violation  of 


18  United  States  Code,  Section  1201;  and  at  the  above- 
mentioned  times,  each  of  the  Defendants  knew  that  the  money 
had  been  delivered  as  such  ransom  and  reward, " 

I  point  out  Just  by  way  of  quick  review  on  the  Indict- 
ment, Count  1  Is  a  conspiracy  count  and  has  28  overt  acts 
alleged  in  the  conspiracy  count.   Count  2  alleges  the 
kidnapping  and  the  Interstate  transportation  of  the  victim 
Frank  Sinatra,  Jr.   Counts  J,   4  and  5  are  Interstate 
telephone  calls  demanding  ransom  money;  the  first  one  to 
Reno,  the  second  two  to  Carson  City,  Nevada,   And  Count  6 
is  the  receiving,  possessing  and  disposing  of  the  $239,985. 

There  is  a  little  duplication  in  the  Indictment  in 
that  Counts  3,  4,  and  5»  although  they  go  into  much  more 
detail,  are  the  same  as  overt  acts  13,  17,  and  18  as 
charged  in  the  Indictment,   In  other  words,  overt  act  13 
in  the  conspiracy  count  is  spelled  out  in  more  detail  as 
being  Count  3  in  the  Indictment,   Also,  overt  act  17  of  the 
conspiracy  count  is  Count  ^  of  the  Indictment,  and  overt 
act  18  in  the  conspiracy  count  is  Count  5  of  the  Indictment, 

An  opening  statement  made  by  counsel  is,  of  course, 
not  evidence.   It  is  Just  a  statement  of  what  he  anticipates 
or  what  it  is  anticipated  will  be  proved  by  that  side  of 
the  lawsuit.  So  what  I  am  about  to  tell  you  in  general 
terms  is  what  the  Government  anticipates  the  proof  to  be 
in  the  case,  i] 


_— jLii 

\le   will  show  that  prior  to  October  24,  I963,  the 
kidnap  plan  waB   first  conceived.   You  will  note  that  ie 
also  the  date  of  one  of  the  overt  acts  in  the  Indictment; 
namely,  the  date  that  Barry  Keenan  wrote  a  letter,  I  believe 
Is  the  way  the  overt  act  is  alleged. 

We  will  show  that  in  Phoenix  during  the  end  of  October 
and  early  November  of  1963»  that  the  plan  v/as  almost  put 
into  effect.   It  was  started  upon.   Barry  Keenan,  using 
various  aliases,  using  names  like  Larry  Worthington,  Larry 
Wortman,  V/illiam  Hall,  went  to  Phoenix  during  that  period 
of  time,  checked  into  a  motel,  rented  a  house  under  the 
name  of  William  Hall,  had  a  telephone  put  in  under  the 
name  of  William  Hall,  purchased  two  guns,  two  handguns, 
which  we  will  produce  here  as  part  of  the  trial.   He  pur- 
chased those  handguns,  one  under  an  assumed  name.   On  the 
other  one  he  gave  no  name.   These  were  private  sales,  one 
from  a  gxui  shop,  one  from  a  private  individual.   This  is 
In  the  end  of  October  and  the  first  week  of  November  of 

1963. 

We  will  then  show  that  at  that  same  period  of  time, 
in  Phoenix,  Arizona,  Frank  Sinatra,  Jr,  was  appearing  at 
the  Arizona  State  Fair, 

We  move  then  into  the  middle  of  November.   On  November 
14,  1963,  Barry  Keenan,  using  the  name  of  Frank  Long, 
rented  8l43  Itoson  Avenue  out  in  Canoga  Park,  California, 


u. 

On  the  ISth  of  the  same  month,  a  telephone  with  an  exten- 
sion was  Installed  at  those  premises,  again  using  the  name 
of  Prank  Long,   During  this  period  of  time,  namely,  the 
middle  portion  of  November,  1963,  Frank  Sinatra,  Jr.  was 
appearing  at  the  Ambassador  Hotel  here  In  Los  Angeles, 
He  appeared  here  from  November  20th  to  around  January  1st, 

In  the  early  v/eeks  of  December,  1963,  the  Defendants 
had  that  residence  at  81^3  I-Iason  Avenue  in  Canoga  Park, 
and  telephone  calls,  long  distance  telephone  calls  were  made 
from  the  phone  Installed  at  that  residence  during  the  early 
portion  of  December,  the  first  few  days  In  December  of  1963, 
From  the  first  of  January  --  from  the  first  of  December  of 
1963  on,  later  on  into  December,  Frank  Sinatra,  Jr.  was 
appearing  up  at  a  club  up  around  Lake  Tahoe  as  a  performer. 

We  will  show  that  on  the  4th  of  December,  I963,  the 
Defendants  Barry  Keenan  and  Joseph  Clyde  Amsler  left  Los 
Angeles,  went  from  Los  Angeles  up  to  the  Lake  Tahoe  area, 
stopped  at  Bishop,  California,  on  their  way  up.   When  they 
got  up  there,  they  checked  Into  a  motel,  using  the  names  of 
Joseph  Gardner  and  Robert  Allen,  supposedly  working  for  a 
company  knovrn  as  Triangle  Manufacturing,  At  that  time 
when  they  got  up  there  around  the  S^h  of  December,  I963, 
Frank  Sinatra,  Jr,  was  performing  with  the  Tommy  Dorsey 
Band  at  one  of  the  clubs  up  there  in  that  area. 

We  will  show  that  on  Sunday,  December  8,  1963,  somewhere 


between  8:00  and  9:00  at  night,  Frank  Sinatra,  Jr.  was  In 
his  room  In  a  motel  which  is  part  of  Harrah's  Club.   It's 
in  the  area  of  Statellne,  California,  on  the  California 
side,  in  Room  417  with  another  man,  v;ho  is  a  trumpet 
player  in  the  Tommy  Dorsey  Band  named  John  Foss,   The  two 
of  them  were  in  I'aX,   Sinatra's  room,  received  a  telephone 
call  inquiring  for  someone  else,  waa  told  that  that  person 
wasn't  thvsra.  Shortly  after  that,  Barry  Keenan  and  Joseph 
Clyde  A'^sler  entered  Mr.  Sinatra's  room,  Zoom  417  at  the 
motel,  and  on  a  pretext  call  to  Mr.  Sinatra,  got  inside 
of  the  room,  each  of  them  brandishing  guns,  V/e  will  show 
tha-c   the  guns  that  they  had  were  the  same  guns  that  were 
purchased  over  in  Phoenix,  Arizona,  in  the  period  of  the 
end  of  October  into  the  first  week  of  November  of  I963. 
At  that  time  they  bound  and  gagged  John  Foss.   Mr,  Sinatra 
was  taken  from  the  room  and  put  into  an  automobile  and 
driven  away. 

As  the  car  drove  off,  it  was  snowing  at  that  time  in 
that  area.   Car  tracks  were  visible  going  from  California 
into  Nevada,   Roadblocks  were  set  up,  alarms  were  put  out. 
The  Defendants  actually  came  to  a  roadblock.   They  got 
through  the  roadblock.  When  they  got  through  the  roadblock, 
apparently  someone  was  in  the  trunk  of  the  car.  But  they 
got  through  the  roadblocks,  came  on  down  into  California, 
and  arrived  in  California  early  Monday  morning. 
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I  might  point  out  the  time  of  the  roadblock.   It  was 
apparently  Boston  type  conditions;  some  sort  of  a  blizzard 
going  on.   It  is  late  at  night.   They  got  through  triat  road- 
block, and  perhaps  other  roadblocks,  and  got  dovm  into 
California  and  went  to  the  address  of  8l';3  Mason  Avenue  in 
Canoga  Park. 

At  the  time  when  they  took  Frank  Sinatra,  Jr.  Into 
their  custody  and  brought  him  dovm  this  way,  Barry  Keenan 
and  Joseph  Clyde  Amsler  had  not  checked  out  of  their  motel 
up  in  the  Lake  Tahoe  area;  so  that  on  the  following  day, 
Mr.  Keenan  rented  an  automobile. 

I  might  backtrack  for  just  a  moment.   Prior  to  this, 
In  April  of  1963,  Mr.  Barry  Keenan  had  a  leased  1963 
Chevrolet,   That  vehicle  is  involved  in  the  case. 

On  the  9th,  Mr.  Keenan,  over  at  the  Beverly  Hilton 
Hotel,  rented  another  I963  Chevrolet.   He  drove  that  vehicle 
from  Canoga  Park  up  to  Lake  Tahoe,  checked  out,  turned  around 
and  drove  back.  He  was  apparently  alone.   At  the  time  of 
that  trip,  Mr,  Amsler  and  Mr,  Irwin  had  Mr,  Frank  Sinatra, 
Jr,  in  the  81^3  Mason  Avenue  address  in  Canoga  Park, 

Then  a  series  of  telephone  calls  were  made.  Mr,  Irwin 
was  the  speaker.   He  called  —  the  first  call  came  through 
I  believe  on  the  —  and  these  calls  are  set  forth  chrono- 
logically in  the  Indictment,   On  Monday,  December  9,  1963, 
at  around  4:45  in  the  afternoon,  the  telephone  call  was  made 


through  to  Reno,  Nevada,   The  call  w;. -  through  to  the 

father  of  Frank  Sinatra,  Jr.;  namely,  Frank  Sinatra,  Sr. 
Then  there  are  a  series  of  telephone  calls.   I  won't  go 

Into  detail  on  each  of  the  calls.   They  are  set  forth  

a  number  of  them  are  set  forth  as  overt  acts  in  the  first 
count  of  the  Indictment, 

On  the  following  morning,  9j05  in  the  morning,  yjr, 
Irwin  again  telephoned  up  to  Frank  Sinatra,  Sr. ,  who  was 
at  the  I<Iapes  Hotel  at  that  time,  talked  with  Senior,  and 
also  allowed  Junior  to  talk  to  Senior  on  the  telephone  at 
that  time.   It  was  during  that  first  call  that  the  victim 
talked  to  his  father  that  the  statement  was  made  that 
"We  are  holding  the  boy  for  money,",  but  no  details  were 
given  at  that  time. 

Then  on  December  10th,  later  on  In  the  morning,  at 
11:^0,  Mr.  Frank  Sinatra,  Sr,  was  not  In  his  room,  but  a 
telephone  call  came  through  from  Mr.  Irvrln;  and  with  Mr, 
Sinatra  was  a  gentleman  named  Mr,  Mlton  Rudln,  Mr.  SlnatraU 
attorney.   He  took  that  call,  and  he  gets  Involved  In 
several  other  telephone  calls. 

Eventually,  a  call  came  through  to  talk  to  Mr,  Sinatra, 
Sr, ,  and  he  was  directed  to  go  to  a  gas  station.   Now, 
there  is  some  confusion  on  these  gas  station  calls. 
Apparently,  In  the  telephone  directory  that  covers  Carson 
City,  It  also  covers  Reno;  and  one  has  to  be  familiar  with 


i^ 

the  book  to  distinguish  which  city. 

Based  on  a  telephone  call.  Senior  was  sent  to  a 
particular  gas  station,  to  a  particular  phone  at  that  gaa 
station.   He  apparently  went  to  the  wrong  one,  or  else  waa 
directed  to  the  wrong  one,  because  then  there  was  a  series 
of  calls  from  Mr.  Irwin,  first  to  a  gas  station  asking  for 
Frank  Sinatra,  Sr, ,  and  he  was  not  there.  Then  calls  to 
the  Mapes  Hotel  and  a  conversation  with  I'lr,  Buden  stating 
that  there  had  been  a  mistake;  he  was  sent  to  Bene  when  he 
should  have  gone  to  Carson  City,   Eventually  Kr.  Sinatra 
went  to  the  correct  gas  station  in  Carson  City,  at  which 
time  Mr.  Irwin  called  him  at  that  gas  station.   They  talked 
for  a  matter  of  a  few  moments,  and  the  demands  were  actufidly 
made  for  the  delivery  of  ransom  money,  and  some  detail  was 
gone  into  on  ransom  money. 

After  talking  for  a  short  period  of  time  with  l-lx. 
Sinatra,  the  conversation  was  not  over,   Mr,  Sinatra  wets 
directed  to  hang  up  and  proceed  to  another  gas  station. 
The  first  gas  station  was  Ron's,   The  second  gas  station 
he  was  ordered  to  proceed  to  was  Oxbys,  both  of  which  are 
in  Carson  City,   Both  of  those  telephone  calls,  the  call  to 
Ron»s  and  the  call  to  Oxby's  in  Carson  City,  make  up  the 
Counts  ^  and  5  in  the  Indictment,  On  each  of  those  calls, 
the  specific  amount,  type  of  bills,  details  of  that  nature 
were  given  to  Prank  Sinatra,  Sr,   He  was  also  Instructed  to 
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return  to  Los  Angeles  and  go  to  the  home  of  his  former  wife 

In  Bellalr.   Mr,  Sinatra  In  faot  did.   Ke  went  to  his  former 
wife's  home. 

That  takes  us  down  further  Into  overt  act  19.   On  tl-iat 
night,  which  is  still  December  10,  I963,  Just  before  9  00, 
Mr.  Sinatra  at  the  Bellalr  residence  received  another  tele- 
phone call,  this  time  directing  him  to  go  to  another  gas     1 

station.   He  went  to  the  gas  station,  received  another  call,  | 

i 

and  was  advised  to  have  the  money  and  also  advised  that  a    i 
courier  could  take  over,  and  his  courier  was  directed  out 
to  the  airport  tenainal.   At  that  stage  Mr.  Sinatra  returned 
back  to  the  Bellalr  residence,  and  a  courier  acted  from  that 
point  on  for  Frank  Sinatra,  Sr.   We  have  produced  the  courier, 
of  course,  as  a  ;^tness.   He  was  an  FBI  Agent  by  the  name  of 
Jerry  Ci«w,  He  went  to  the  airport  out  to  the  Western 
Airlines  Tenainal  to  a  predescrlbed  phone  location  and  a 
predesorlbed  code  was  used.  The  code  word  was  used,  but 
this  was  all  given  on  the  prior  calls.   The  code  was  used, 
Mr.  Crow  had  to  answer  a  certain  way,  and  then  they  continued 
to  talk.   He  was  then  directed  to  another  gas  station  where 
he  took  another  telephone  call  directly  from  there  to  another 
gas  station;  and  during  this  period  of  time  Mr.  Crow  was 
carrying  a  valise  which,  although  the  demands  were  for 
$240,000  in  certain  denomination  bills,  he  had  in  the 
valise  0239,985.   The  amount  demanded  as  compared  to  the 
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amount  being  carried  at  this  stage  was  ^15  short. 

At  the  last  described  gas  station,  Kr.  Crow  was 
directed  to  leave  the  valise  in  a  certain  location.   The 
valise  was  left  in  that  location,  and  although  this  started 
in  the  early  evening  around  9:30  in  Los  Angeles,  by  this 
time  we  have  the  trip  to  the  gas  stations,  to  the  airport, 
to  the  series  of  gas  stations,  and  finally  the  valise 
is  left  off.   We  have  now  passed  midnight,  so  we  are  now 
on  to  the  next  day,  which  is  December  11,  I963, 

The  money  in  the  valise  was  in  fact  picked  up.  All 
during  that  period  of  time,  Mr,  Irwin  —  this  period  of 
time  when  these  calls  were  being  made,  l-lr.  Irwin  was 
guaixiing  Frank  Sinatra,  Jr.  over  at  the  8143  Mason  Avenue 
address.  When  the  money  was  picked  up,  Mr,  Irvrin  took  Mr, 
Sinatra,  Jr,  in  his  vehicle,  a  * 57   Plymouth,  drove  it  from 
Mason  Avenue,  left  the  victim  off  unharmed  at  the  offraap 
of  Mulholland  Drive  off  the  San  Diego  freeway.   The  victim 
walked  from  there, 

Frank  Sinatra,  Sr.  received  another  phone  call.  He 
was  advised  that  his  son  had  been  released  vmharmed,  A 
period  of  time  after  that,  the  father  and  son  were  Joined 
together. 

On  the  morning  of  the  13th,  which  was  Friday,  December 
13,  1963,  the  Defendant  Mro  Irvs-ln,  acting  through  his 
brother  down  in  San  Diego,  surrendered  himself  into  the 


custody  of  the  PBI.  At  thnt  time  Mr.  Irwin  had  in  hia 
poasossion  juct  undor  ^48,000  of  the  knov/n  r.ioney  that  waa 
put  in  tlie  valiae. 

I  inicht  back  up  for  just  a  rionient.   I  v/ill  say  $240,000, 
asking  you  to  keep  in  mind  that  it  is  actually  Fifteen  dollar^ 
loss  than  that  that  v;as  put  in  the  valise.   Qf  the  money 
that  was  put  in  the  valise,  certain  steps  were  taken,  taking 
serial  nu.-.ibers,  things  of  that  nature,  so  that  the  iiioney 
could  be  subsequently  identified. 

On  the  morning  of  Friday  the  13th,  when  Mr.  Irwin 
surrendered  hinself  into  the  custody  of  the  FBI,  as  I  say, 
he  had  just  under  $48,000  of  that  known  money  in  his  posses- 
sion which  he  turned  over  to  the  FBI  at  that  tine.   That 
night,  the  night  of  Friday,  December  the  13th,  and  into 
the  early  r.iorning  of  Saturday,  December  the  14th,  the 
Defendants  Keenan  and  Aasler  were  taken  into  custody  by 
the  FBI,  and  during  that  period  of  tii.ie  an  additional 
;^168,000  --  I'rn  using  round  figures  --  was  recovered,  and 
this  money  is  also  of  the  known  serial  numbers  that  was  part 
of  the  money  put  in  the  valise.   Shortly  following  that, 
additional  amounts  of  money  were  recovered  In  various  loc- 
ations in  the  City  of  Los  Angeles, 

The  handguns,  both  guns  were  recovered  by  the  F3I; 
one  of  the  guns  recovered  here  in  Los  Angeles,  another  one 
of  the  p-.una   was  recovered  br  the  FBI  aloni-slde  of  a  road 


up  in  Nevada  apparently  In  the  vicinity  of  v;here  the  road- 
block was.   That  cun  will  be  produced  as  well  aa  the  agents 
who  found  the  gun,  v;here  they  found  it,  how  they  found  it. 

Documentary  evidence  will  be  introduced;  foundation 
type  documents,  phone  installations,  where  installed,  under 
what  name,  telephone  records  shov/ing  telephone  calls  being 
made,  particularly  Ions  distance  calls.   V/e  will  be  able 
to  show,  for  instance,  that  the  telephone  calls  that  were 
made  to  Sinatra,  Sr.  and  some  taken  by  his  attorney,  ly, 

Rudin,  up  in  Reno  and  in  Carson  City,  that  those  calls  vfere 
all  made  from  8143  Mason  Avenue,  Canoga  park,  California. 
So  we  will  have  records  of  that  type;  hotel  records,  telephor^ 
company  records,  automobile  leasing  records.   We  will  have 
the  guns,  we  will  have  expert  testimony,  and  we  will  have 
testimony  of  people  who  knew  and  dealt  v;ith  the  defendants 
during  this  case, 

I  v;ill  wrap  it  up,  if  I  may,  by  making  one  statement, 
a  statement  I  have  already  made,  actually;  that  there  are 
six  counts  in  the  Indictment.   In  each  of  the  six  counts, 
there  are  essential  elements,  there  are  material  allegations, 
all  of  which,  of  course,  the  defendants,  by  their  plea  of 
not  guilty,  put  in  issue.   It  is  the  Government's  intention 
to  prove  each  and  every   essential  element  of  each  of  the 
six  counts  charged  in  the  Indictment. 

Thank  you.  Your  Honor. 


FiEPORTER'S  CERTIFICATE 

I,  the  underai^^ned,  Joseph  P.  McCloakey,  Jr., 
Official  Court  Reporter  of  the  united  states  District  Coort, 
for  the  District  of  Orecon,  do  hereby  certify  that  on  the 
date  set  forth  on  the  title  pa^e  of  this  transcript,  I 
reported  in  stenotype  the  proceedings  occurred  in  the  tran- 
script appended  hereto;  that  I  thereafter  caused  ay  steno- 
type notes  to  be  reduced  to  typewriting  under  ay  direction, 
and  that  the  foregoing  transcript,  consisting  of  Pages  2 
to  19,  both  inclusive,  constitutes  a  full,  true  and  accurate 
transcript  of  said  proceedings  so  reported  by  r.ie  on  said 
dates  as  aforesaid. 

Dated  at  Portland,  Oregon,  this  ^^  ,  .  .-day  of 
May,  1967. 


JOSEPH  F.  MCCLOSIZEY,  JR. 
Official  Court  Reporter 


APPENDIX  "A" 

Before  the  case  went  to  trial  the  fact  that  this  was  a  noncapital 
case  was  thoroughly  understood  between  the  United  States  Attorney, 
defense  counsel,    and  the  trial  judge. 

Three  weeks  before  trial  commenced  defense  counsel  stated  to 
the  court  that  "As  far  as  the  facts  of  the  particular  offense  that  is 
alleged,    we  know  that  the  kidnapee  was  returned  unharmed  .    .    .";    that 
"there  has  been  no  injury  to  anyone  involved  in  this  matter  .    .    .  ".     The 
United  States  Attorney  stated  to  the  court  that  "The  crimes  charged  in 
this  indictment  are  .    .    .    extremely  serious.     There  is  a  possible  life 
sentence  that  is  involved  in  at  least  one  count  of  this  indictment."     R.  T. 
January  20,    1964,    pp.    72-77.     Defense  counsel  again  during  pre-trial 
proceedings  in  connection  with  a  bail  reduction  motion  advised  Judge 
East  that  no  one  was  physically  injured  and  the  prosecutor  advised  the 
court  as  follows:    "Now,   the  offense  charged  ...    is  an  offense  that 
carries  a  possible  life  sentence  .    .    .    a  capital  offense  would  be  the  only 
crime  that  would  be  more  serious.  "     Vol.    II,    Motion  to  Suppress,    pp. 
304-312  (emphasis  added).     The  trial  judge  was  also  apprised  before 
trial  that  no  possibility  of  a  death  sentence  was  involved  in  the  case  not 
only  by  virtue  of  the  clear  understanding  of  all  counsel  and  the  court  as 
above  stated  but  by  the  silence  of  all  defense  counsel  with  respect  to 
invoking  any  application  of  Section  3432  (see  Amsler's  Motion  for  Re- 
duction of  Bail  January  22,    1964,    p.    3.    Ex.    61,    pp.    17,    19,    21)  and  by 
advice  to  the  court  by  defense  counsel  in  which  they  indicated  their 
position  that  the  benefits  of  Section  3432  were  not  sought.     Thus, 
Amsler's  counsel,    when  Judge  East  heard  Irwin's  motion  for  the  right 


to  inspect  the  prospective  jury  list,    stated  to  the  court  "...    Well, 
your  Honor,    the  practice  of  the  jury  list  has  varied  from  district  to 
district.    .    .    .     However,    it  is  a  matter  of  discretion.    ..."    (emphasis 
idded)  R.  T.    January  20,    1964,    p.    28.     When  the  court  directed  the 
Uovernment  to  provide  a  list  of  witnesses  Government  counsel,    resfxjn- 
5ive  to  a  request  of  the  defense,    not  under  Section  3432  but  under  Brady 
^i.    Maryland,    the  following  colloquy  occurred  between  Government 
;ounsel  and  the  court  with  respect  to  the  witness  list: 

"Mr.    Sheridan:       Your  Honor,    I  might  say  that  the  court's 
offer  of  pre-trial  here  is  .    .    .    not  com- 
pulsory.    I  mean  there  is  no  statute  that 
comipels  the  court  to  do  it. 
"The  Court:  We  certainly  have  no  statute  about  it." 

Vol.    IV  R.  T.    January  31,    1964,    pp.    510  lines  22-25;    see  also  pp. 
i04-509;     511-515;    emphasis  added). 

Although  the  entire  record  was  designated  by  counsel  on  appeal, 
ipparently  the  Government's  opening  statement  was  never  transcribed 
)r  included  in  the  record  on  appeal.      The  prosecutor  stated: 

"When  you  were  sworn  in  as  jurors  and  when  you  were 
first  called  as  prospective  jurors,    the  Court  outlined 
to  you  in  general  the  Indictment.     I  am  going  to  take 
this  moment  to  read  the  Indictment  to  you,    because  it 
is  the  Government's  intention  to  prove  each  and  every 
essential  allegation  and  each  of  the  six  counts  of  the 
Indictment.  " 

He  read  the  indictment,    including  Count  Two,    to  the  jury  and 

A-2. 


ifter  his  stating  that  an  opening  statement  is  "...    a  statement  of  .    .    . 
vhat  it  is  anticipated  will  be  proved  by  that  side  of  the  lawsuit.     So 
vhat  I  am  about  to  tell  you  in  general  terms  is  what  the  Government 
inticipates  the  proof  to  be  in  the  case."     The  prosecutor  told  the  jury 
hat  defendant  Irwin  "...    left  the  victim  off  unharmed  at  the  offramp 
)f  MulhoUand  Drive".    .    .    and  that  "Frank  Sinatra,    Sr.    received  another 
)hone  call.     He  was  advised  that  his  son  had  been  released  unharmed 
.    ."   (Government's  opening  statement  at  pp.    1,    6,    9,    17.      The  full 
ext  of  the  opening  statement  is  attached  hereto  as  Appendix  A-1). 
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APPENDIX  "B" 

Irwin  and  Amsler  received  a  list  of  witnesses  five  days  before 
trial  and  the  list  of  veniremen  the  day  of  trial  [R.  T.    February  5,    1964, 
pp.    7-18;    February  10,    1964,    p.    94].      To  suggest  substantial  prejudice 
would  be  to  speculate  that  a  conscientious  jury  did  not  follow  the  court's 
instructions  and  forms  of  verdict  which,    together  with  the  pre-trial 
and  trial  record,    completely  confirm  Judge  East's  "informed  decisions" 
Defore  the  trial  started  to  conduct  the  trial  as  a  non-capital  case 
:T.  S.    4246-4247,    4275-78;    C.  T.    182,    329;     Ex.    160;     Testimony  of 
Sinatra,    Jr.    R.  T.    626.     See  also  Vol.    18R.  T.    4114,    line  25,    4117, 
lines  1-5;     4124,    4126-4127,    4131,    4138,    4162,    4184-4185.     See 
(Appendix  "A"  and  A-1]. 
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No.    19914 


APPELLANT'S   PETITION   I  OK 
REHEARING 

The  Court's  opinion  dated  January  27,  1967,  appar- 
ently holds  that,  merely  because  appellee's  ship  was  found 
unseaworthy  in  litigation  based  upon  a  longshoreman's 
claim  for  personal  injuries,  the  stevedore  contractor,  ap- 
pellant here,  breached  his  warranty  of  workmanlike  service. 

The  trial  court  made  no  findings  that  appellant's  equip- 
ment was  deficient,  or  that  appellant  negligently  or  other- 
wise failed  in  performance,  or  that  the  method  of  handling 
cargo  was  improper  or  unreasonably  unsafe.  Furthermore, 
there  is  no  credible  evidence  to  support  any  such  finding. 

Liability  can  be  imposed,  on  the  present  record,  only 
because  an  accident  occurred  while  appellant  stevedore 
contractor  was  in  charge  of  the  loading  activity,  lei^ardles.s 
of  the  suitability  of  his  performance  —  this  would  make 
appellant  stevedore  an  insurer. 

Respectfully  submitted, 
Broz,  Long,  Mikkelborg, 
Wells  &_Fryer 


February  7,  1967  ^  Bpoctors  for  Appellant 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of  this 
appHcation  for  a  rehearing,  I  have  examined  Rule  23  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 
and  that  in  my  opinion,  the  foregoing  petition  is  well 
founded  and  that  it  is  not  interposed  for  delay. 

I  also  certify  that  this  petition  has  been  served  on  all 
adverse  parties  herein. 

Douglas  M.  Fryer 
Proctor  for  Appellant 
February  7,  1967 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.   19,935 
BOW  HERBERT  and  NANCY  HERBERT, 

Petltlonere 

V. 

COMKESSIONER  OF  INTERNAL  REVENUE, 
Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


RESPONDENT'S  SUPPLEMENT  TO  HIS  ORIGINAL  PBTITION  FDR 
REHEARING  AND  FOR  CLARIFICATION  OF  OPINION 

To  the  Honorable,  the  United  States  Coxirt  of  Appeals  for  the  Ninth 
Circuit  and  the  Judges  Thereof: 

Comes  now  the  Commissioner  of  Internal  Revenue,  the  resjjondent  in 
the  above -entitled  cause,  by  his  attorneys,  and  acting  on  the  permis- 
sion granted  by  this  Honorable  Court  in  the  concurring  opinion  of 
Circuit  Judge  Merrill,  filed  April  2k,   1967,  and  in  the  li^t  of  such 
opinion  and  of  the  dissenting  opinion  of  District  Judge  Tavares,  filed 
April  k,   1967,  (both  dated  subsee^uent  to  the  date  of  the  filing  of  the 
respondent's  original  Petition  for  Rehearing  and  for  Clarification  of 
Opinion  herein),  respectf\illy  requests  that  the  following  supplenentary 
points  or  reasons  be  added,  at  the  place  indicated,  to  his  original 
Petition  for  Rehearing  and  for  Clarification  of  Opinion: 

1.  On  page  5,  after  line  9,  add: 

5.  On  the  ass\Mption  that  the  partners  had  agreed  during 
the  taxable  years  to  the  taxpayer's  withdrawal  of  the  funds  in 
issue  from  the  partnership  eind  their  deposit  in  the  "Bow  Herbert 
Personal  Account",  and  on  the  further  assumption  that  the  tax- 
payer made  the  secret  payments  to  undisclosed  recipients  (neither 


of  which  asi. —lotions,  we  submit,  is  supported  by  the  record). 
Circuit  Judge  Merrill  concluded  (Slip  Concurring  Op.  2)  that  the 
basic  question  presented  was  whether  the  owners  of  the  business 
or  the  individ'jal  who  is  directly  responsible  for  making  the 
payments  should  bear  the  tax  consequences  of  the  fact  that  such 
payments  were  not  deductible.  Casting  the  issue  in  these  terms 
is  unsound  not  only  because  the  factual  premises  are  erroneous 
but  also  because  it  conflicts  with  the  cases  decided  by  this 
Court  and  other  courts,  cited  above,  (see  also  Wilson  v.  United 
States  and  Nelms  v.  United  States,  consolidated,  (M.D.  Tenn.), 
decided  August  25,  I965  (16  A.F.T.R.  2d  5608))  which  show  that  it 
is  incumbent  on  a  taxpayer  receiving  funds  under  the  circum- 
stances of  this  case  to  make  a  disclosiire  of  what  he  did  with 
those  funds.  Otherwise,  he  has  not  met  the  bvirden  of  proof 
incumbent  upon  hira.  One  of  the  consequences  of  Circuit  Judge 
Merrill's  analysis  wovild  be,  in  the  case  of  an  exempt 
organization,  such  as  a  union,  if  an  individual  were  authorized 
to  malve  secret  payments  to  xindisclosed  recipients,  under  the 
theory  advanced  by  Circuit  Judge  Merrill,  neither  the  exempt 
organization  nor  the  individiial  distributing  the  funds  would  be 
taxable  where  the  individioal  spent  the  money  for  personal 
purposes  but  declined  to  accovint  for  the  expenditure. 

6.  We  further  respectfully  submit  that  Circuit  Judge 
Merrill's  concurring  opinion  has  erred  in  giving  weight  to  the 
so-called  "I96I  settlement"  agreement  (see  Slip  Concurring  Op.  2) 
as  establishing  that  the  owners  of  the  business  rather  than  the 
taxpayers  shoiild  bear  the  tax  consequences  of  the  amounts  here  in 
issue  which  the  taxpayer  withdrew  from  the  partnership  and  added 
to  his  "Bow  Herbert  Personal  Account"  without  any  accounting 
therefor.  As  District  Judge  Tavares '  dissenting  opinion  points 
out  (Slip  Dissenting  Op.  8-I0),  the  record  fails  to  show  the 
existence  dxiring  the  taxable  years  ending  September  30,  1958, 
September  30,  1959^  and  September  30,  I96O,  of  an  "agreement 
between  all  the  partners  purporting  to  authorize  *  *  ♦  [the 
taxpayer's]  secretive  practices  and  expenditures".  The  so-called 
"1961  settlement"  agreement  was  entered  into  after  the  years  here 
in  issue  before  this  Court.  The  Tax  Court,  we  respectfully  submit, 
properly  did  not  consider  its  effect  on  the  issue  before  this 
Court.  Moreover,  as  discussed  by  District  Judge  Tavares  in  his 
dissenting  opinion  (Slip  Dissenting  Op.  lO),  there  is  great  doubt 
as  to  the  arms '-length  nature  of  this  so-called  "196I  settlement" 
agreement  between  the  taxpayer  and  his  partners.  After  discussing 
various  aspects  of  the  so-called  "I96I  settlement"  District  Judge 
Tavares  justifiably  states  (Slip  Dissenting  Op.  lO),  "In  other 
words.  Bow  Herbert  in  effect  bought  them  out  and  stifled  their 
objections  to  non -disclosure  by  making  huge  concessions  in  other 
respects." 

2.  On  page  5,  the  concluding  paragraph  of  the  original  Petition 
for  Rehearing  and  Clarification  of  Opinion  should  be  deleted  and  the 
following  inserted: 


Wherefore,  In  view  of  the  foregoing,  the  Coniniasloner 
respectfully  requests  that  his  original  Petition  for  Rehearing, 
as  supplemented  herein,  be  granted  by  this  Honorable  Court,  and 
that  the  majority  and  concurring  opinions  filed,  respectively, 
on  December  30,  1966,  and  April  24,  1967,  and  the  judgment 
entered  April  24,  1967,  In  this  cause  be  vacated  and  aet  aalde, 
and  that  a  rehearing  be  granted;  and  further,  the  Coonlaaloner 
respectfully  requests  that  the  opinions  of  thla  Court  hcretofor* 
filed  be  clarified  In  the  respects  set  forth  above. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

LEE  A.  JACKSON, 
ROBERT  N.  ANDERSON, 
CAROLYN  R.  JUST, 
Attorneys , 

Department  of  Justice, 
Washington.  D.  C.  20530. 

May,  1967 
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DOW  IIF.KBLRT   and  NAl^CY  HERBERT, 

Petltioiicrb 

V. 

COMMISSIOuLr.  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


RESPONDENT'S  PETITION  FOR  REHEARING  AND 

FOR  CLARIFICATION  OF  OPINION 


To  the  Honorable,  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  the  Judges  Thereof; 

Comes  now  the  Commissioner  of  Internal  Revenue,  the  respondent  In 
the  above-entitled  cause,  by  his  attorneys,  and  presents  ti.is,  his 
petition  for  a  rehearing  and  for  clarification  of  opinion,  in  the 
above-entitled  cause  in  which  an  opinion  and  judgment  were  rendered  on 
December  30,  1966,  by  this  Court  (Circuit  Judges  Jertberg  and  llerrill), 
with  District  Judpe  Tavares  dissenting. 

The   Commissioner  respectfully  submits  that  the  majority  opinion 
fell  into  error  in  the  following  respects: 

1.   The  majority  opinion  states  (Slip  Op.  7): 

The  general  rule  is  that  the  burden  of  proof  is 
on  the  Commissioner  to  establish  that  the  taxpayer 
received  income.   However,  the  Commissioner's  deter- 
mination of  a  deficiency  satisfied  such  burden  since 
the  determination  made  by  the  Commissioner  is 
presumptively  correct.   The  taxpayer  then  has  the 


-  2  - 

burden  of  overcoming  tiiis  presumption  by  a 
preponderance  of  the  evidence.   American  Pipe  and 
Steel  Corp.  v.  Comraissioner ,  243  F.  2d  125  (9th 
Cir.),  cert,  denied,  355  U.S.  906  (1957).   When 
the  taxpayer  has  overcome  the  presumption  by 
competent  and  relevant  evidence,  the  presumption 
disappears  and  drops  out  of  the  case.   J.  M.  Perry 
Co.  V.  Commissioner.  120  F,  2d  123,  124  (9th  Cir. 
1941);  Clark  v.  Commissioner.  266  F.  2d  698,  706 
(9th  Cir.  1959);  Cohen  v.  Commissioner,  266  F.  2d  5 
(9th  Cir.  1959) ;  Hemphill  Schools,  Inc.  v.  Commissioner, 
137  F.  2d  961  (9th  Cir.  1943). 

UTiile  the  respondent  recognizes  that  the  statement  made  in  the  first 

sentence  of  the  excerpt  quoted  above  is  qualified  by  and  must  be  read  in 

context  with  the  remainder  of  the  paragraph  in  which  it  is  set  forth, 

namely,  that  the  taxpayer  has  to  overcome  the  presumption  of  correctness 

in  favor  of  the  Commissioner  by  a  preponderance  of  the  evidence  before 

the  duty  of  going  forward  with  the  evidence  shifts  to  the  Commissioner, 

statements  in  later  portions  of  the  opinion  lend  confusion  and  uncertainty 

with  respect  to  the  true  meaning  of  the  majority  opinion  in  this 

connection.   Thus  we  respectfully  submit  that  the  majority  would  appear 

to  be  in  error  when  it  subsequently  states  (Slip  Op.  9): 

The  burden  of  proof  was  not  upon  the  taxpayer 
to  show  that  he  had  no  income.   The  burden  was  upon 
the  Commissioner  to  establish  that  the  taxpayer 
received  the  money  as  income.   It  appears  to  us  that 
the  Tax  Court  has  confused  the  burden  of  establishing 
receipt  of  income  with  the  burden  of  supporting 
allowable  deductions  from  income.   In  the  former  case 
the  burden  is  on  the  Cor.miissioner,  and  in  the  latter 
case  the  burden  is  upon  the  taxpayer. 

A  similar  statement  is  made  by  the  majority  at  page  10,  lines  6-9: 

In  our  view  the  Tax  Court  erred  in  placing  the 
burden  of  proof  on  the  taxpayer  to  establish  that 
he  had  no  income  instead  of  placing  upon  the 
Commissioner,  where  it  belonged,  the  burden  of 
establishing  that  petitioner  realized  income. 


These  last  two  excerpts  from  the  majority  opinion  suggested  that  the 
majority  Is  adoptlnR  a  position  as  to  the  burden  of  proof  In  cases  of  thia 
type  _1/  whlcli  conflicts  with  this  Court's  prior  opinions  In  American  Pipe 
&  Steel  Corp.  v.  Commissioner.  243  F.  2d  125;  Todd  v.  Commissioner   153 
F.  2d  553;  and  Lawrence  v.  Commissioner.  1A3  F.  2d  456;  and  with  opinion* 
af -other  courts  in  Welch  v.  Helverlnr,.  290  U.S.  Ill,  115;  Thrower  v. 
Commissioner,  330  F.  2d  614  (C.A.  5th),  affirming,  per  curiam,  decision  of 
December  11,  1962  (P-H  Memo  T.C. ,  par.  62,291);  United  Aniline  Co.  v. 
Commissioner.  316  F.  2d  701,  704  (C.A.  1st);  O'lA^yer  v.  Comniss loner.  266 
F.  2d  575,  578  (C.A.  4th);  Pollzzi  v.  Comiiiis signer.  265  F.  2d  498,  501-502 
(C.A.  6th);  lioefle  V.  Commissioner.  114  F.  2d  713,  714.  715  (C.A.  6th). 
See  also  9  Mertens,  Law  of  Federal  Income  Taxation  (Rev.),  Sec.  50.61; 
IX  Wigmore  on  Evidence  (3d  ed.),  Sees.  2489  and  2540;  Rule  32,  Rules  of 
Practice  of  the  Tax  Court  of  the  United  States  (Rev.  1958,  1964  ed.).  For 
indications  of  the  confusion  apparently  resulting  from  the  conflicting 
statements  by  the  majority  see  12  Roehner  on  Federal  Taxation,  lio.  1,  dated 
January  13,  1967;  1967  P-U  Federal  Taxes  Report  Bulletin  of  February  9, 
1967,  par.  60,055. 

In  view  of  the  foregoing,  the  Commissioner  respectfully  prays  that  a 
clarification  of  the  opinion  in  this  respect  might  be  made. 

2.  Although  the  majority  states  (Slip  Op.  8)  that  it  does  not  base 
its  determination  on  testimony  of  the  taxpayer  which  the  Tax  Court 
characterized  as  incredible,  it  is  respectfully  submitted  that,  aside  fro* 


1/  Contrary  to  the  situation  here,  the  Commissioner  would,  of  course, 
initially  have  the  burden  of  proof  (1)  in  fraud  cases,  pursuant  to 
sec.  7454  of  the  Internal  Revenue  Code  of  1954;  (2)  in  transferee  cases, 
pursuant  to  sec.  6902  of  the  1954  Code;  and  (3)  where  he  affirmatively 
pleads  new  matter.   9  Mertens,  Law  of  Federal  Income  Taxation,  sees. 
50.64  -50.69. 
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Virginia  Heinz  and  United  States  of  AM^:RICA, 

APPELLANTS 
V. 

C.  S.  Heinz,  Jr.,  Enterprises,  et  al.,  appellees 


On  Appeal  from  the  Order  of  (he  United  States  District 
Court   for   the   Southern    District    of   ("alifornia 


BRIEF   FOR  THE   UNITED  STATES 


OPINION  BELOW 

The  District  Court  wrote  no  opinion.  Its  oral  opin- 
ion (V-R.  31-36)'  and  order  affirming  the  order  and 
adopting  the  findings  of  the  referee  (I-R.  141-144) 
are  not  officially  reported. 

JURISDICTION 

This  proceeding  involves  separate  appeals  by  V^ir- 
ginia  Heinz  and  the  United  States.  On  January  28, 
1964,  C.  S.  Heinz,  Jr.,  Entei-prises,  a  limited  partner- 


^  I-R-V-R.  references  are  to  \'olumes  I-\'  of  the  record  on 
appeal. 

(1) 


ship,  and  Clifford  S.  Heinz,  Jr.,  individually  and  as  a 
general  partner,  filed  a  petition  for  an  arrangement 
under  Chapter  XI  of  the  Bankruptcy  Act,  as  amend- 
ed. (I-R.  2-18.)  Pursuant  to  Sections  22  and  331 
of  the  Bankruptcy  Act,  as  amended,  the  proceeding 
was  referred  to  a  referee  in  bankruptcy.  (I-R.  2, 
19.)  In  March  and  April,  1964,  the  Internal  Reve- 
nue Sei^ice  made  a  jeopardy  assessment  of  income 
taxes  asserted  to  be  owing  by  Heinz  and  his  wife, 
Virginia,  for  1956  of  interest  (Ex.  12)  and  for 
F.I.C.A.  taxes  owed  by  Heinz  and  the  partnership  for 
the  fourth  quarter  of  1963  (Ex.  13),  filed  notices  of 
its  tax  liens  in  Pennsylvania  and  California  (Exs.  14, 
15,  16),  and  levied  upon  the  Pennsylvania  trustee  of 
spendthrift  trusts  of  which  Heinz  is  the  income  bene- 
ficiary (Ex.  11).^' 

In  the  meantime,  in  April  and  October,  1963,  Vir- 
ginia Heinz  brought  attachment  proceedings  in  a 
Pennsylvania  State  court  against  her  husband's  in- 
terests in  the  spendthrift  trusts  to  satisfy  an  unpaid 
judgment  awarded  to  her  by  the  California  state 
court  for  temporally  alimony  and  child  support.  (Exs. 
lA-H,  2A-F,  3A-B.)  The  United  States  intei^ened 
in  the  Pennsylvaia  State  court  proceedings. 

In  response  to  applications  by  the  receiver  and 
Heinz  (I-R.  20-24,  25-26,  27-31,  46-50),  the  referee 
in   the  arrangement  proceedings   on   September   18, 


-  Pursuant  to  a  stipulation  between  the  United  States,  Heinz 
and  his  wife,  the  Tax  Court  on  December  2,  1964,  entered  a 
decision  determining  a  deficiency  in  income  taxes  for  1956 
of  $162,366.52  phis  interest.  There  is  no  dispute  between  the 
parties  that  the  amount  of  F.I.C.A.  taxes  owing  is  $131.26. 


1964,  ordered  the  receiver  to  administer  Heinz'  inter- 
ests in  the  spendthr-ift  trusts  as  assets  of  the  arrange- 
ment estate  free  of  and  superior  to  the  claims  of 
Heinz,  his  wife  and  the  United  States,  and  restrained 
the  United  States,  Virginia  Heinz  and  Heinz  from 
proceeding  in  the  Pennsylvania  State  court  with  the 
attachment  proceedings  and  from  asserting  any  claim, 
e.g.,  for  taxes  or  alimony  and  child  support,  against 
the  trustee  of  the  spendthrift  trust  inconsistent  with 
the  referee's  order.     (I-R.  87-94.) 

Within  the  extended  period  granted  by  the  referee 
under  Section  39c  of  the  Bankruptcy  Act,  as  amended 
(I-R.  95-98,  112-113),  timely  petitions  for  review  of 
the  referee's  order  by  the  District  Court  were  filed  by 
Virginia  Heinz  on  October  15,  1964  (I-R.  99-102, 
111),  and  by  the  United  States  on  October  19,  1964 
(I-R.  114-116,  125).  Pursuant  to  jurisdiction  alleged- 
ly conferred  upon  it  by  28  U.S.C.,  Section  1334,  and 
Section  23  of  the  Bankruptcy  Act,  as  amended,  the 
District  Court  entered  its  order  and  amended  order 
on  February  3,  1965,  and  February  18,  1965,  respec- 
tively, affirming  the  order  of  the  referee.  (I-R.  141- 
144.)      Within  sixty  days  thereafter,  on   March  3, 

1965,  Virginia  Heinz  and  the  United  States  filed  sepa- 
rate notices  of  appeal.  (I-R.  224-225,  233-235.) 
Jurisdiction  is  conferred  upon  this  Court  by  28 
U.S.C,  Section  1291,  and  Section  24  of  the  Bank- 
ruptcy Act,  as  amended. 

QUESTION    PRESENTED 

Whether  a  federal  tax  lien  and  lex-y  upon  a  tax- 
payer's income  interest  in  a  state-protected  spend- 


thrift  trust  is  precluded  by  Chapter  XI  bankruptcy 
proceedings. 

STATUTES  INVOLVED 

The  pertinent  provisions  of  the  Internal  Revenue 
Code  of  1954,  the  Bankruptcy  Act,  as  amended,  are 
set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  individual  debtor,  Clifford  S.  Heinz,  Jr.,  is  a 
beneficiaiy  of  two  spendthrift  trusts  created  in  Penn- 
sylvania by  a  Pennsylvania  settlor  and  administered  by 
a  Pennsylvania  trustee.  (I-R.  88.)^  Together  with 
his  two  sisters  Heinz  is  an  income  beneficiary  for  life 
of  a  spendthrift  trust  created  in  1937  by  his  step- 
mother. Only  the  income  from  this  trust  is  available 
to  him,  and  he  does  not  have  any  right  to  the  trust 
coi'pus.  (Ex.  5.)  In  addition,  Heinz  and  his  two  sis- 
ters each  have  a  one-ninth  interest  in  the  income  of  a 
spendthrift  tinist  created  by  their  stepmother  in  1948. 
The  income  from  this  trust  terminates  at  their  step- 
mother's death.     (Ex.  6.)'' 


^  In  the  proceeding's  below  the  referee  found  (I-R.  88)  that 
Heinz  was  the  beneficiary  of  three  spendthrift  trusts  created 
in  1929,  1937  and  1948.  However,  an  examination  of  the  trust 
agreements  (Exs.  4,  5  and  6)  indicates  that  only  the  1937  and 
1948  trusts  had  spendthrift  provisions,  and  that  Heinz 
possessed  only  a  remainder  interest  in  the  1929  trust. 

^  The  1948  spendthrift  trust  was  carved  out  of  a  testamen- 
tary trust  created  in  1935  by  Heinz'  father  in  which  Heinz' 
stepmother  received  the  income  for  life,  but  the  voting  rights 
in  the  shares  of  stock  comprising  the  corpus  of  the  trust  were 


5 

Heinz  and  his  wife  were  involved  in  divorce  pro- 
ceedings in  California.  In  Octx^ber,  1962,  the  Cali- 
fornia State  court  ordered  him  to  pay  $3,500  a  month 
to  his  wife  for  t('m[)orai'y  alimony  and  child  support. 
Apparently  Heinz  became  dc.'linquent  in  making  these 
payments.  (I-R.  88-89.)  Accordingly,  in  1963  Vir- 
gina  Heinz  brought  two  foreign  attachment  actions  in 
the  Court  of  Common  Pleas  of  Allegheny  County, 
Pennsylvania,  to  collect  from  the  1948  and  1937  spend- 
thrift trusts  $24,475  allegedly  owing  to  her  for  sup- 
port for  the  period  from  November,  1962,  to  March, 
1963,  and  to  impose  a  continuing  lien  on  the  income 
accruing  to  Heinz  from  both  trusts  until  his  liability 
arising  under  the  California  judgment  became  dis- 
charged. (I-R.  88;  Exs.  lA-H,  2A-F,  3A.)  There- 
after, in  August,  1963,  Heinz  and  his  wife  stipulated 
and  the  California  State  court  ordered   (R.  89;  Ex. 


assigned  to  a  brotlier  of  the  decedent.  Two  nephews  of  the 
decedent  were  remainder  beneficiaries.  The  1948  spendthrift 
trust  was  established  by  Heinz'  stepmother,  whereby  she 
assigned  for  her  lifetime  one-third  of  her  income  in  the 
testamentary  trust  to  Heinz  and  his  two  sisters.  (Ex.  6.) 

Although  it  is  not  part  of  the  record  in  this  proceeding, 
it  appears  that  one  of  the  remaindermen  of  the  1935  testa- 
mentary trust  predeceased  tlie  life  tenant,  Heinz'  stepmother, 
without  leaving  lineal  descendants.  A  settlement  was  reached 
by  various  members  of  the  Heinz  family  whereby  Heinz  and 
his  two  sisters  obtained  a  remainder  interest  in  the  deceased 
nephews'  share. 

Heinz  and  his  two  sisters  each  have  a  one-third  vested  re- 
mainder interest  in  a  trust  created  in  1929  by  their  father, 
in  which  their  mother  is  the  life  beneficiary.  (Ex.  4.)  Heinz 
does  not  have  any  present  right  to  the  income  from  this  trust 
during  the  lifetime  of  his  mother.  Apparently,  this  is  the 
trust  which  the  referee  mistakenly  held  (I-R.  88)  to  be  spend- 
thrift. 


3B)  a  reduction  in  temporary  alimony  and  child  sup- 
port payments  to  $2,500  per  month,  commencing  No- 
vember 1,  1963;  the  trustee  of  the  spendthrift  trusts 
was  authorized  to  release  to  Heinz'  wife  accrued  and 
unpaid  trust  income  and  future  trust  income  in  a 
total  amount  of  $42,000  to  satisfy  the  California 
judgment,  and  certain  additional  amounts  were 
awarded  out  of  the  trust  income  for  attorneys'  fees 
and  unpaid  rentals.  The  Pennsylvania  State  court 
proceedings  brought  by  Virginia  were  to  be  continued 
until  after  January,  1964,  and  the  parties  agreed  not 
to  delay  the  California  divorce  proceedings.^ 

On  Januaiy  28,  1964,  Heinz  and  the  partnership, 
C.  S.  Heinz,  Jr.,  Enterprises,  filed  a  petition  for  an 
arrangement  under  Section  322  of  Chapter  XI  of  the 
Bankruptcy  Act.     (R.  2-18,  89).' 


^  In  compliance  with  the  stipulated  order,  it  appears  that  the 
amounts  payable  through  January,  1964,  were  in  fact  paid 
in  full  by  the  trustee  to  Virginia  Heinz  and  her  attorneys. 
The  referee  found  on  this  point  as  follows  (I-R.  88)  : 

9.  After  compliance  with  the  said  stipulated  Order  in 
said  California  divorce  action  of  August  30,  1963,  the 
first  delinquency  by  said  HEINZ  in  payment  of  child 
support  and  alimony  under  the  said  Order  of  October  18, 
1962  occurred  in  connection  with  the  payment  due  on 
Februaiy  1,  1964,  which  delinquency,  among  other  sub- 
sequent delinquencies,  continues  to  the  present  time. 

10.  As  of  the  date  of  the  filing  of  the  Petition  in  Bank- 
ruptcy herein,  to  wit,  January  28,  1964,  HEINZ  was  not 
in  default  in  payment  of  alimony  and  child  support  under 
the  said  California  divorce  action  Order  dated  October  18, 
1962. 

None  of  the  parties  have  questioned  these  two  findings. 

^  The  partners  of  C.  S.  Heinz,  Jr.,  Enterprises,  appear  to 
be  Heinz  and  his  wife  and  cei^tain  members  of  his  family,  in- 


Previously,  the  Internal  Revenue  Service  had  is- 
sued a  90-day  statutory  notice  of  defjciency  for  in- 
come taxes  owing  by  Heinz  and  his  wife,  Virginia,  for 
1956  in  the  amount  of  $8:^0,919.77,  plus  .$i:^,7,14r,.S4 
of  interest,  for  a  total  amount  of  $468,065.61,  from 
which  the  taxpayers  filed  a  petition  with  the  Tax 
Court.  On  March  13,  1964,  approximately  one  and 
one-half  months  after  the  arrangement  petition  had 
been  filed,  the  Sei-vice  made  a  jeoi)ardy  assessment 
against  Heinz  and  his  wife  for  the  income  taxes  and 
interest.  (I-R.  89-90,  Ex.  12.)'  On  March  27,  1964, 
the  Service  assessed  withholding  of  income  and 
F.I.C.A.  taxes  for  the  fourth  quarter  of  1963  alleged 
to  be  owing  by  the  partnership  and  Heinz  in  the  net 
amount  of  $131.26.  (I-R.  89-90;  Ex.  13.)  Notices 
of  federal  tax  liens  in  the  amount  of  $468,211.10" 
were  filed  with  the  Recorder  of  Deeds  in  Allegheny 


eluding  his  mother,  two  sisters  and  a  family  trust,  of  which 
Heinz  is  trustee.  Heinz  individually  is  the  general  partner. 

'  Heinz  and  his  wife  filed  a  joint  income  tax  return  for 
1956,  and  the  certificate  of  assessment  lists  Heinz  and  his 
wife  as  the  taxpayers.  (Govt,  Ex.  12.) 

■^  The  notices  of  federal  tax  liens  comprised  the  following 
amounts  (Exs.  14,  15,  16)  : 

Class  of  Taxable 

Tax  Period  Description         Amount  Total 


Income 

1956 

Deficiency  in  tax 

Pre-arrangement 

interest 

$330,919.77 
137.145.84 

$468,065.61 

WT-FICA 

4Q63 

Balance  due  in 
tax 

131.26 

FICA 

4Q63 

Additional  tax 

14.23 

Total         $468,211.10 


County,  Pennsylvania,  on  April  7,  1964  (Ex.  14),  with 
the  Clerk  of  the  District  Court  for  the  Western  Dis- 
trict of  Pennsylvania  on  April  15,  1964  (Ex.  15), 
and  in  Los  Angeles  County,  California,  on  April  7, 
1964  (Ex.  16).  On  April  15,  1964,  the  Service  filed  a 
notice  of  levy  upon  the  Mellon  National  Bank  &  Trust 
Company,  trustee  of  the  1937  and  1948  spendthrift 
trusts,  for  $469,749.47.     (I-R.  90-91;  Ex.  11.)^ 

In  the  meantime,  early  in  1964,  the  receiver  and 
Heinz  filed  petitions  with  the  referee  for  temporary 
stays  of  the  California  divorce  proceeding  and  the 
Pennsylvania  attachment  proceedings  pending  confir- 
mation of  the  arrangement  proceeding.  (I-R.  20-24, 
27-29.) 


"  The  notice  of  levy  comprised  the  following  amounts  ( Ex. 

11): 

Class  of 

Taxable 

Tax 

Period 
1956 

Description 
Deficiency  in  tax 

Amount 
$330,919.77 

Total 

Income 

Pre-arrangement 

interest 

137,145.84 

Penalty 

1,536.94 

$469,602.55 

WT-FICA 

4Q63 

Balance  due  in 

tax 
Penalty  for 

failure  to 

make  a  timely 

deposit 

131.26 
1.43 

132.69 

FICA 

4Q63 

Additional  tax 

14.23 

Total  $469,749.47 
Pursuant  to  authorization  of  the  referee,  it  was  stipulated 
by  the  receiver  and  the  United  States  that  the  taxpayer's  de- 
ficiency in  income  taxes  for  1956  was  $162,366.52,  plus  statu- 
tory interest.  (I-R.  131.)  The  Tax  Court  entered  a  decision 
to  this  effect  on  December  2,  1964. 
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On  March  28,  1964,  and  on  May  15,  1964,  Heinz 
proposed  in  writing  to  the  referee  that  he  be  permits 
ted  to  pay  out  of  the  income  from  the  spendthrift 
trusts  $12,000  a  year  to  his  wife,  plus  $12,000  a  year 
to  himself,  and  the  balance  of  this  income  to  the  ar- 
rangement estate  for  distribution  to  his  creditors  in 
their  order  of  priority.  This  proposal  was  conditioned 
upon  acceptance  of  his  proposed  plan  of  arrangement. 
(I-R.  91;  Exs.  9,  10.) 

In  response  to  an  application  filed  by  the  receiver 
(I-R.  46-50),  the  referee  on  September  18,  1964,  held 
(I-R.  91-92)  that  the  debtor's  interest  in  the  spend- 
thrift trusts  constituted  property  which  vested  in  the 
arrangement  estate  free  of  and  superior  to  any  claim 
of  Heinz,  his  wife  '"  and  the  United  States,  on  the 
grounds  that  prior  to  the  filing  of  the  petition  for  an 
arrangement  under  Chapter  XI,  i.e.,  on  January  1, 
1964,  the  United  States  as  a  creditor  of  Heinz  could 
have  assessed  $385.73  of  unpaid  F.I.C.A.  taxes  for 
the  fouilh  quarter  of  1963,  or  because  Heinz  had  of- 
fered to  subject  his  interest  in  the  spendthrift  trusts 
to  payment  to  his  creditors.  The  referee  held  that 
since  the  notices  of  federal  tax  liens  had  been  filed  and 
the  levy  had  been  made  after  the  filing  of  the  petition 
for  an  arrangement,  they  were  of  no  force  or  effect 
as  against  the  receiver.  Holding  that  the  taxpayer's 
interests  in  the  spendthrift  trusts  were  subject  to  the 


^°  The  referee's  holding  that  the  receiver's  interest  in  the 
trust  proceeds  was  superior  to  that  of  Virginia  Heinz  pre- 
sumably was  based  upon  his  finding  that  Heinz  was  not  in 
default  in  alimony  and  child  support  payments  when  he  filed 
the  petition  for  an  arrangement.  (1-R.  89.) 
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exclusive  jurisdiction  of  the  arrangement  estate,  the 
referee  restrained  Heinz,  his  wife  and  the  United 
States  from  proceeding  with  the  Pennsylvania  attach- 
ment actions  and  from  asserting  any  claims  against 
the  trustee  of  the  1937  and  1948  trusts  inconsistent 
with  the  referee's  order.  Heinz  and  his  wife  also  were 
restrained  from  seeking  payment  of  alimony,  child 
suppoii:  and  attorneys'  fees  or  proceeding  further 
with  the  California  divorce  proceeding  insofar  as 
these  affected  payment  out  of  the  spendthrift  trusts. 
Upon  petitions  for  review  filed  by  Virginia  Heinz 
(I-R.  99-102)  and  the  United  States  (I-R.  114-116, 
125),  the  District  Court  affirmed  the  order  of  the  ref- 
eree (I-R.  141-144).  Virginia  Heinz  (I-R.  224-225) 
and  the  United  States  (I-R.  233-235)  have  appealed 
the  District  Court's  order  to  this  Court.^^ 

SPECIFICATION  OF  ERROR  RELIED  UPON 

The  arrangement  court  erred  in  holding  that  a  fed-  | 

eral  tax  lien  and  levy  upon  a  taxpayer's  income  in-  " 

terest  in  a  state-protected  spendthrift  trust  is  pre-  , 

eluded  by  Chapter  XI  arrangement  proceedings.  ! 

"  In  addition  to  the  present  litigation  and  the  pending 
Pennsylvania  attachment  suits  and  the  California  divorce 
actions  there  are  other  proceedings  presently  pending  in  the 
Orphans'  Court  of  Allegheny  County,  Pennsylvania,  wherein 
Heinz,  his  wife,  the  receiver  and  the  United  States,  as  well  as 
others,  are  claiming  payment  out  of  the  spendthrift  trust 
funds.  Upon  a  petition  by  the  United  States,  the  Orphans' 
Court  on  December  15,  1964,  suspended  distribution  of  the 
trust  funds  (with  certain  limited  exceptions  not  in  issue)  and 
postponed  an  adjudication  of  the  rights  of  the  parties  to  the 
funds  until  a  final  determination  is  made  in  the  present  pro- 
ceeding. 
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SUMMARY  OF  ARGIJMPLNT 

Under  Pennsylvania  law,  absent  bankrupU-y,  the 
general  creditors  of  the  taxpayer  could  not  reach  his 
interest  in  the  spendthrift  trust  income.  The  liability 
of  a  spendthrift  trust  for  federal  taxes  has  only  a 
limited  effect  upon  a  spendthrift  trust  and  does  not 
destroy  its  exempt  status  as  to  other  creditors.  Sec- 
tion 6  of  the  Bankruptcy  Act  expressly  presei-ves  ex- 
emptions created  or  protected  by  state  or  federal  law, 
and  Section  70a  provides  that  exempt  property  does 
not  become  part  of  a  bankruptcy  estate.  Since  a 
spendthrift  trust  is  completely  exempt  under  state 
law  from  the  claims  of  general  creditors,  this  prop- 
erty is  wholly  exempt  from  the  jurisdiction  of  a  bank- 
ruptcy court,  and  the  latter  has  no  jurisdiction  to  en- 
join a  federal  tax  levy  upon  the  spendthrift  trust  in- 
come of  the  taxpayer. 

Moreover,  Sections  311  and  314  of  Chapter  XI  of 
the  Bankruptcy  Act  neither  confer  jurisdiction  over 
exempt  property  to  an  arrangement  court  nor  enable 
an  arrangement  court  to  defeat  the  Congressional ly 
enacted  policy  to  protect  state  exemptions  from  the 
reach  of  creditors;  rather,  these  provisions  merely  en- 
able an  arrangement  court  to  obtain  exclusive  juris- 
diction over  property  of  the  debtor  which  passes  to 
and  becomes  part  of  the  arrangement  estate. 
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ARGUMENT 

A  Federal  Tax  Lien  and  Levy  Upon  a  Taxpayer's  In- 
come Interest  In  a  State-Protected  Spendthrift  Trust 
Is  Not  Precluded  by  a  Chapter  XI  Bankruptcy  Pro- 
ceeding Since  Such  Property  Is  Exempt  and  Not  With- 
in the  Jurisdiction  of  the  Bankruptcy  Court 

The  interest  of  the  taxpayer,  Clifford  S.  Heinz,  in  a 
spendthrift  trust  was  created  and  is  being  adminis- 
tered under  the  laws  of  Pennsylvania.  Pennsylvania 
law  fully  protects  a  spendthrift  trust  from  the  reach 
of  general  creditors  of  the  beneficiary.  In  Hays' 
Estate,  201  Pa.  391,  50  A.  775;  In  re  Estate  of  Mar- 
tin Dixon,  101  Pa.  Super.  152,  affirmed,  306  Pa.  261, 
159  A.  442;  In  re  HeyVs  Estate,  50  A.  775;  In  re 
Beck's  Estate,  19  A.  302;  In  re  Coe's  Estate,  23  A. 
383.  It  is  thus  clear  that  under  Pennsylvania  law, 
absent  bankruptcy,  the  general  creditors  of  Clifford 
Heinz  could  not  reach  his  interest  in  the  spendthrift 
income,  either  by  any  process  of  law  afforded  to  credi- 
tors or  by  any  voluntary  assignment  on  the  part  of 
the  beneficiary. 

The  Federal  Bankruptcy  Act  does  not  enlarge  upon 
creditors'  rights  so  as  to  provide  a  means  of  defeating 
state-protected  exemptions  by  recourse  to  either  vol- 
untary or  involuntary  bankruptcy  proceedings.  On 
the  contraiy,  both  Sections  6  and  70a  of  the  Bank- 
ruptcy Act,  as  amended.  Appendix,  infra,  expressly 
preserve  such  state  law  exemptions.  These  provisions 
are  obviously  necessary  since  otherwise  the  state  ex- 
emptions would  be  nullified.  The  elementary  prin- 
ciples of  the  federal-state  relations  involved  are  well 
stated  in  Scott,  Spendthrift  Trusts  and  the  Conflict 
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of  Laws,  77  Hai-v.  L.  Rev.  (1964),  845,  860,  as  fol- 
lows: 

If  by  the  law  of  the  state  which  is  applicable 
the  interest  of  the  beneficiaiy  cannot  be  trans- 
ferred by  him  and  cannot  be  reached  by  his  credi- 
tors, whether  because  of  a  state  statute  so  pro- 
viding or  because  of  a  provision  in  the  terms  of 
the  trust,  it  cannot  be  reached  by  the  trustee  in 
bankruptcy.  In  Allen  v.  Tate  a  testator  died 
domiciled  in  Pennsylvania  creating  a  ti-ust  to  be 
there  administered  under  which  a  beneficiary 
was  entitled  to  the  income  and  ultimately  to  the 
principal.  It  was  provided  in  the  will  that  no 
part  of  the  income  or  principal  should  be  assign- 
able or  reachable  by  creditors.  The  will  was  pro- 
bated in  Pennsylvania.  In  a  proceeding  brought 
in  a  federal  court  in  Missouri  the  beneficiary  was 
declared  bankrupt.  The  referee  made  an  order 
of  sale  of  the  beneficiary's  interest  under  the 
trust.  The  court  held  that  the  order  should  be 
set  aside.  It  held  that  the  trustee  in  bankruptcy 
could  not  reach  the  beneficiary's  interest,  since 
under  the  law  of  Pennsylvania,  where  the  testa- 
tor was  domiciled  at  death  and  w^here  the  trust 
was  administered  and  the  property  located,  it 
could  not  be  assigned  or  reached  by  creditors. 

This  policy  is  fully  applicable  to  a  Chapter  XI  pro- 
ceeding, as  well  as  any  other  bankruptcy  proceeding. 
Chapter  XI  of  the  Bankruptcy  Act  does  not  grant  the 
arrangement  court  jurisdiction  over  exempt  property; 
rather  it  expressly  provides  that  the  exclusive  juris- 
diction of  the  bankruptcy  court  in  arrangement  pro- 
ceedings must  be  consistent  with  the  other  provisions 
of  the  bankruptcy  statute.     It  is,  we  think,  amply 
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clear  that  the  property  of  the  debtor  to  which  the  pro- 
visions of  Section  311  and  314  of  the  Bankruptcy  Act, 
as  amended,  Appendix,  infra,  apply  is  property  of  the 
debtor  subject  to  bankruptcy  administration,  and 
nothing  in  either  Sections  311  or  314  authorizes  the 
arrangement  court  to  defeat  the  policy  which  protects 
state  exemptions  from  the  reach  of  creditors,  whether 
by  involuntary  process  or  voluntary  assignment. 

The  decision  below,  which  is  directly  repugnant  to 
the  foregoing  settled  principles,  rests  upon  the  Ref- 
eree's Conclusion  of  Law  No.  1 : 

1.  The  Debtor's  interests  in  the  said  spend- 
thrift Trusts  described  in  Finding  of  Fact  No.  2 
above  constitute  property  which,  prior  to  the  fil- 
ing of  the  Chapter  XI  Petition  herein,  could  have 
been  levied  upon  and  sold  under  judicial  process 
against  him  by  the  United  States  of  America  for 
unpaid  taxes,  or  otherwise  seized,  impounded  or 
sequestered  by  the  United  States  of  America  for 
unpaid  taxes. 

But  this  rationale  is  fallacious.  It  is  settled,  as  this 
Court  has  held,  that  spendthrift  trust  income,  though 
exempt  under  state  law  from  creditors,  is  not  exempt 
from  federal  tax  liability,  since  exemptions  from  fed- 
eral tax  are  wholly  matters  of  federal  and  not  state 
law.  Indeed,  we  think  the  case  here  is  controlled  by 
Leuschner  v.  First  Western  Bank  and  Trust  Co.,  261 
F.  2d  705  (C.A.  9th).  In  that  case,  as  here,  after 
the  adjudication  of  the  taxpayer  in  voluntary  bank- 
ruptcy proceedings,  and  after  the  Government  had 
filed  a  claim  for  its  tax  debt  in  those  proceedings,  the 
Government  filed  a  lien  and  levied  upon  the  bank- 
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rupt  taxpayer's  interest  in  a  spendthrift  trust  for  his 
education  and  support.  This  Court  noted  that  the 
spendthrift  trust  is  simply  a  statute  of  exemptions 
under  California  law  and  that  (p.  708)  "the  para- 
mount right  to  collect  taxes  of  the  federal  government 
overrides  a  state  statute  providing  for  exemptions." 
The  taxpayer  in  Leuschner  conceded  that  the  spend- 
thrift trust  could  not  be  reached  by  his  bankruptcy 
creditors  but  insisted  that  the  tax  lien  and  levy  could 
not  reach  his  personal  interest  in  the  spendthrift 
trust,  w^hich  the  bankruptcy  court  should  protect  for 
him  by  setting  this  interest  aside  for  his  benefit.  But 
this  Court  held  that  (p.  708)  "the  filing  of  the  notice 
of  levy  and  seizure  after  the  adjudication  seems  to 
preclude  any  jurisdiction  over  the  lien  by  the  bank- 
ruptcy court."  It  can  hardly  be  argued  that  the  in- 
stant case  can  be  distinguished  from  Leuschner  on 
the  ground  that  here  the  general  creditors,  rather 
than  the  protected  beneficiary,  are  seeking  to  protect 
the  spendthrift  trust  against  a  federal  tax  lien  and 
levy. 

The  liability  of  the  spendthrift  trust  for  federal 
tax  is  thus  a  limited  liability  which  does  not  destroy 
its  state-protected  exemption  from  all  other  creditors. 
In  this  respect  the  federal  tax  liability  has  only  the 
same  limited  effect  as  state-created  exceptions  from 
the  protection  of  the  spendthrift  trust,  as,  e.g.,  pay- 
ments for  the  support  of  a  separated  wife  and  chil- 
dren. Both  liabilities  create  only  specified  exceptions, 
neither  destroys  the  spendthrift  trust. 

Since  the  spendthrift  trust  is  not  pail  of  the  bank- 
ruptcy estate,  it  follows  that  the  bankruptcy  court 
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had  no  jurisdiction  to  enjoin  the  federal  levy  upon  the 
spendthrift  trust  interest  of  the  taxpayer.  This 
proposition,  too,  has  been  long  settled  by  Lockwood 
V.  Exchange  Bank,  190  U.S.  294.  The  Supreme  Court 
there  held  (pp.  299-300) : 

In  other  words,  it  is  made  as  clear  as  anything 
can  be,  that  such  exempted  property  constitutes 
no  part  of  the  assets  in  bankruptcy.  The  agree- 
ment of  the  bankrupt  in  any  particular  case  to 
waive  the  right  to  the  exemption  makes  no  dif- 
ference. He  may  owe  other  debts  in  regard  to 
which  no  such  agreement  has  been  made.  But 
whether  so  or  not,  it  is  not  for  the  bankrupt 
court  to  inquire.  The  exemption  is  created  by 
the  state  law,  and  the  assignee  acquires  no  title  to 
the  exempt  property.  If  the  creditor  has  a  claim 
against  it  he  must  prosecute  that  claim  in  a  court 
which  has  jurisdiction  over  the  property,  which 
the  bankrupt  court  has  not. 

We  think  that  the  terms  of  the  bankruptcy  act 
of  1898,  above  set  out,  as  clearly  evidence  the  in- 
tention of  Congress  that  the  title  to  the  property 
of  a  bankrupt  generally  exempted  by  state 
laws  should  remain  in  the  bankrupt  and  not  pass 
to  his  representative  in  bankruptcy,  as  did  the 
provisions  of  the  act  of  1867,  considered  in  In  re 
Bass.  The  fact  that  the  act  of  1898  confers  upon 
the  court  of  bankruptcy  authority  to  control  ex- 
empt property  in  order  to  set  it  aside,  and  thus 
exclude  it  from  the  assets  of  the  bankrupt  estate 
to  be  administered,  affords  no  just  ground  for 
holding  that  the  court  of  bankruptcy  must  ad- 
minister and  distribute,  as  included  in  the  assets 
of  the  estate,  the  very  property  which  the  act  in 
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unambiguous  language  declares  shall  not  pass 
from  the  bankrupt  or  become  part  of  the  bank- 
ruptcy assets.  The  two  provisions  of  the  statute 
must  be  construed  together  and  both  be  given 
effect.  Moreover,  the  want  of  power  in  the  court 
of  bankruptcy  to  administer  exempt  property  is 
besides  shown  by  the  context  of  the  act,  since 
throughout  its  text  exempt  property  is  contrasted 
with  property  not  exempt,  the  latter  alone  con- 
stituting assets  of  the  bankrupt  estate  subject  to 
administration. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  decision  below  is  erroneous  and  should 
be  reversed  and  the  injunction  vacated. 

Respectfully  submitted, 


Mitchell  Rogovin, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 

Joseph  Kovner, 

Karl  Schmeidler, 
Attorneys, 

Department  of  Justice, 
Washington,  D.  C.  20530. 


Of  Counsel: 


John  Van  de  I^mp, 
United  States  Attorney. 

Loyal  E.  Keir, 

Assistant  United  States  Attorney. 

February,  1967. 
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Certificate 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19,  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Dated:  day  of  ,  1967. 


Attorney 


If) 

APPENDIX 

Bankruptcy  Act,  c.  541,  30  Stat.  544  [as  amended  by 
Sec.  1,  Act  of  Juno  22,  H):}8,  c.  575,  52  Stat.  840) : 

Sec.  2.  Creation  of  Courts  of  Bankruptcy  and 
Their  Jurdisdiction. — a.  The  courts  of  the  Unit- 
ed States  hereinbefore  defined  as  courts  of  bank- 
rutcy  are  hereby  created  courts  of  bankruj^tcy 
and  are  hereby  invested,  within  their  respective 
territorial  limits  as  now  established  or  as  they 
may  be  hereafter  changed,  with  such  jurisdiction 
at  law  and  in  equity  as  will  enable  them  to  exer- 
cise original  jurisdiction  in  proceedings  under 
this  Act,  in  vacation,  in  chambers,  and  during 
their  respective  terms,  as  they  are  now  or  may 
be  hereafter  held,  to — 

♦  *         ♦         * 

(11)  Determine  all  claims  of  bankrupts 
to  their  exemptions; 

«  4c  *  * 

(15)  Make  such  orders,  issue  such  proc- 
ess, and  enter  such  judgments,  in  addition  to 
those  specifically  provided  for,  as  may  be 
necessary  for  the  enforcement  of  the  provi- 
sions of  this  Act:  Provided,  however,  That 
an  injunction  to  restrain  a  court  may  be  is- 
sued by  the  judge  only; 

*  *         *         * 

(11  U.S.C.  1964  ed.,  Sec.  11.) 

Sec.  6.  Exemptions  of  Bankmpts. — This  Act 
shall  not  affect  the  allowance  to  bankrupts  of  the 
exemptions  which  are  prescribed  by  the  laws  of 
the  United  States  or  by  the  State  laws  in  force  at 
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the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  had  their  domicile  for  the  six 
months  immediately  preceding  the  filing  of  the 
petition,  or  for  a  longer  portion  of  such  six 
months  than  in  any  other  State:  Provided,  how- 
ever, That  no  such  allowance  shall  be  made  out 
of  the  property  which  a  bankrupt  transferred  or 
concealed  and  which  is  recovered  or  the  transfer 
of  which  is  avoided  under  this  Act  for  the  benefit 
of  the  estate,  except  that,  where  the  voided  trans- 
fer was  made  by  way  of  security  only  and  the 
property  recovered  is  in  excess  of  the  amount 
secured  thereby,  such  allowance  may  be  made  out 
of  such  excess.  ' 

(11  U.S.C.  1964  ed..  Sec.  24.) 

Sec.  70.  Title  to  Property. — [as  amended  by 
Sec.  23(a)  and  (b).  Act  of  July  7,  1952,  c.  579, 
66  Stat.  420].  a.  The  trustee  of  the  estate  of  a 
bankrupt  and  his  successor  or  successors,  if  any, 
upon  his  or  their  appointment  and  qualification, 
shall  in  turn  be  vested  by  operation  of  law  with 
the  title  of  the  bankrupt  as  of  the  date  of  the  fil- 
ing of  the  petition  initiating  a  proceeding  under 
this  Act,  except  insofar  as  it  is  to  property  which 
is  held  to  be  exempt,  to  all  of  the  following  kinds 
of  property  wherever  located  *  *  * 
*         *         *         * 

(5)  property,  including  rights  of  action, 
which  prior  to  the  filing  of  the  petition  he 
could  by  any  means  have  transfered  or  which 
might  have  been  levied  upon  and  sold  under 
judicial  process  against  him,  or  otherwise 
seized,  impounded,  or  sequestered:  *  *  * 
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All  property,  wherever  located,  except  in- 
sofar as  it  is  property  which  is  hold  to  be 
exempt,  which  vests  in  the  bank)Tii)t  within 
six  months  after  bankruptcy  by  bequest,  de- 
vise or  inheritance  shall  vest  in  the  trustee 
and  his  successor  or  successors,  if  any,  upon 
his  or  their  appointment  and  fjualification, 
as  of  the  date  when  it  vested  in  the  bank- 
rupt, and  shall  be  free  and  discharged  from 
any  transfer  made  or  suffered  by  the  bank- 
rupt after  bankruptcy.  *  *  * 

*  *         *         * 

(11  U.S.C.  1964  ed.,  Sec.  110.) 

Chapter  XI — Arrangements 

Article  I — Construction 

*  *         *         * 

Sec.  302.  The  provisions  of  chapters  I  to  VII, 
inclusive,  of  this  Act  shall,  insofar  as  they  are 
not  inconsistent  with  or  in  conflict  with  the  pro- 
visions of  this  chapter,  apply  in  proceedings  un- 
der this  chapter.  For  the  purposes  of  such  appli- 
cation, provisions  relating  to  'bankrupts'  shall  be 
deemed  to  relate  also  to  'debtors',  and  'bankrupt- 
cy proceedings'  or  'proceedings  in  bankruptcy' 
shall  be  deemed  to  include  proceedings  under  this 
chapter.  For  the  purposes  of  such  application 
the  date  of  filing  of  the  petition  in  bankruptcy 
shall  be  taken  to  be  the  date  of  the  filing  of  an 
original  petition  under  section  322  of  this  Act, 
and  the  date  of  adjudication  shall  be  taken  to  be 
the  date  of  the  filing  of  the  petition  under  sec- 
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tion  321  or  322  of  this  Act  except  where  an  ad- 
judication had  previously  been  entered. 


(11  U.S.C.  1964  ed.,  Sec.  702.) 

Sec.  311.  Where  not  inconsistent  with  the  pro- 
visions of  this  chapter,  the  court  in  which  the 
petition  is  filed  shall,  for  the  purposes  of  this 
chapter,  have  exclusive  jurisdiction  of  the  debtor 
and  his  property,  wherever  located. 

(11  U.S.C.  1964  ed..  Sec.  711.) 

Sec.  314.  The  court  may,  in  addition  to  the  re- 
lief provided  by  section  11  of  this  Act  and  else- 
where under  this  chapter,  enjoin  or  stay  until 
final  decree  the  commencement  or  continuation  of 
suits  other  than  suits  to  enforce  liens  upon  the 
property  of  a  debtor,  and  may,  upon  notice  and 
for  cause  shown,  enjoin  or  stay  until  final  de- 
cree any  act  or  the  commencement  or  continua- 
tion of  any  proceeding  to  enforce  any  lien  upon 
the  property  of  a  debtor. 

*         ♦         «         * 

(11  U.S.C.  1962  ed..  Sec.  714.) 
Internal  Revenue  Code  of  1954 : 

Sec.  6321.  Lien  for  Taxes. 

If  any  person  liable  to  pay  any  tax  neglects  or 
refuses  to  pay  the  same  after  demand,  the 
amount  (including  any  interest,  additional 
amount,  addition  to  tax,  or  assessable  penalty,  to- 
gether with  any  costs  that  may  accrue  in  addi- 
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tion  thereto)  shall  be  a  lien  in  favor  of  the  Unit- 
ed States  upon  all  property  and  rights  to  prop- 
erty, whether  real  or  personal,  belonging  to  such 
person. 

(26  U.S.C.  1964  ed..  Sec.  6321.) 

Sec.  6331.  Levy  and  Distraint. 

(a)  Authority  of  Secretary  or  Delegate. — If 
any  person  liable  to  pay  any  tax  neglects  or  re- 
fuses to  pay  the  same  within  10  days  after  notice 
and  demand,  it  shall  be  lawful  for  the  Secretary 
or  his  delegate  to  collect  such  tax  (and  such  fur- 
ther sum  as  shall  be  sufficient  to  cover  the  ex- 
penses of  the  levy)  by  levy  upon  all  property  and 
rights  to  property  (except  such  property  as  is 
exempt  under  section  6334)  belonging  to  such 
person  or  on  which  there  is  a  lien  provided  in 
this  chapter  for  the  payment  of  such  tax.  Levy 
may  be  made  upon  the  accrued  salary  or  wages 
of  any  officer,  employee,  or  elected  official,  of  the 
United  States,  the  District  of  Columbia,  or  any 
agency  or  instrumentality  of  the  United  States, 
the  District  of  Columbia,  by  sei'ving  a  notice  of 
levy  on  the  employer  (as  defined  in  section  3401 
(d) )  of  such  officer,  employee,  or  elected  official. 
If  the  Secretary  or  his  delegate  makes  a  finding 
that  the  collection  of  such  tax  is  in  jeopardy, 
notice  and  demand  for  immediate  payment  of 
such  tax  may  be  made  by  the  Secretaiy  or  his 
delegate  and,  upon  failure  or  refusal  to  pay  such 
tax,  collection  thereof  by  levy  shall  be  lawful 
without  regard  to  the  10-day  period  provided  in 
this  section. 

(b)  Seizure  and  Sale  of  Property. — The  t-erm 
"levy"  as  used  in  this  title  includes  the  power  of 
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distraint  and  seizure  by  any  means.  In  any  case 
in  which  the  Secretary  or  his  delegate  may  levy 
upon  property  or  rights  to  property,  he  may  seize 
and  sell  such  property  or  rights  to  property 
(whether  real  or  personal,  tangible  or  intan- 
gible). 

(c)  Successive  Seizures. — Whenever  any  prop- 
erty or  right  to  property  upon  which  levy  has 
been  made  by  virtue  of  subsection  (a)  is  not 
sufficient  to  satisfy  the  claim  of  the  United  States 
for  which  levy  is  made,  the  Secretary  or  his  dele- 
gate may,  thereafter,  and  as  often  as  may  be 
necessary,  proceed  to  levy  in  like  manner  upon 
any  other  property  liable  to  levy  of  the  person 
against  whom  such  claim  exists,  until  the  amount 
due  from  him,  together  with  all  expenses,  is  fully 

paid. 

*         *         *         * 

(26  U.S.C.  1964  ed..  Sec.  6331.) 

Sec.  6334.  Property  Exempt  From  Levy. 

(a)  Enumeration. — There  shall  be  exempt 
from  levy — 

(c)  No  Other  Property  Exempt. — Notwith- 
standing any  other  law  of  the  United  States,  no 
property  or  rights  to  property  shall  be  exempt 
from  levy  other  than  the  property  specifically 
made  exempt  by  subsection  (a). 

(26  U.S.C.  1964  ed..  Sec.  6334.) 
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Sec.  6871.  |as  amended  by  Sec.  88(a),  Techni- 
cal Amendments  Act  of  1958,  P.L.  85-866,  72 
Stat.  1606 1 .  Claims  for  Inx'ome,  Estate, 
AND  Gift  Taxp:s  in  Bankruptcy  and  Kpxeiv- 
ERSHip  Proceedings. 

(a)  Immediate  Assessment. — Upon  the  adju- 
dication of  bankruptcy  of  any  taxpayer  in  any 
liquidating  proceeding,  the  approval  of  a  petition 
of,  or  against,  any  taxpayer  in  any  other  bank- 
ruptcy proceeding,  or  the  appointment  of  a  re- 
ceiver for  any  taxpayer  in  any  receivership  pro- 
ceeding before  any  court  of  the  United  States  or 
of  any  State  or  Territoi'y  or  of  the  District  of 
Columbia,  any  deficiency  (together  with  all  in- 
terest, additional  amounts,  or  additions  to  the  tax 
provided  by  law)  deteiTnined  by  the  Secretaiy  or 
his  delegate  in  respect  of  a  tax  imposed  by  sub- 
title A  or  B  upon  such  taxpayer  shall,  despite  the 
restrictions  imposed  by  section  6213  (a)  upon  as- 
sessments, be  immediately  assessed  if  such  de- 
ficiency has  not  theretofore  been  assessed  in  ac- 
cordance with  law. 

*         *         *         * 

(26  U.S.C.  1964  ed.,  Sec.  6871.) 
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United  States  Court  of  Appeal 


For  the  Ninth  Circuit 


California  Citizens  Band  Association, 
Incorporated,  a  Corporation, 

PetitioTier. 

vs. 

The  United  States  of  America  and  Fed- 
eral Communications  Commission, 

Respo)idenfH. 


PETITION  FOR  REHEARING 


To  The  Honorable 

Frederick  G.  Hamley,  Circuit  Judge 

Walter  Ely,  Circuit  Judge 

J.  Warren  Madden,  Judge  of  the  Court  of  Claims 

California  Citizens  Band  Association,  Incor- 
porated, a  corporation,  Petitioner,  petitions  for  a  re- 


hearing  to  consider  the  decision  entered  in  this  action 
on  March  7,  1967  on  the  following  grounds: 

1.  Permits  rule  changes  to  be  made  without  afford- 
ing the  statutory  notice  required. 

2.  Permits  modification  of  existing  radio  licenses 
without  a  public  evidentiary  hearing  being  accorded 
to  those  licensees  who  requested  the  same. 

3.  Permits  new  rule  changes  not  supported  by  a 
preponderance  of  disclosed  evidence. 

4.  Permits  respondent  commission  to  use  evidence 
in  its  rule  making  procedure  which  is  not  disclosed  to 
the  public  or  the  courts. 

5.  Allows  the  court  to  be  placed  in  such  a  position 
in  respect  to  frequency  limitations  that  it  states  it 
"called  for  consideration  of  highly  technical  factors. 
We  are  in  no  position  to  rule  that  the  Commission  acted 
arbitrarily  and  capriciously  in  making  that  selection." 
Court  had  no  evidence  before  it,  other  than  the  Com- 
mission's statement. 

6.  Permits  respondent  Commission  to  enact  rules 
which  are  in  the  nature  of  a  Bill  of  Attainder. 


8 

7.  Permits  the  enactment  of  rules  which  unduly 
censor  and  impair  the  P'irst  Amendment  ri^'ht  of  free- 
dom of  speech. 

Dated:  October  5,  1967 

Respectfully  submitted, 

Sea  and  Hanna 
Attorneys  for  Petitioner. 
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The  undersigned  counsel  certifies  that  this  petition 
is  not  interposed  for  delay  and  that  in  his  judgment  it 
is  well-founded. 


Donald  M.  Sea 
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GKOUNDS 


Pursuant  to  Rule  23  of  the  Rules  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  appellant  hereby 
petitions  the  court  for  a  rehearing  upon  the  following 
grounds : 

ASCAP   and    the    Antitrust    LaH> 

I.  The  opinion  by  the  court  recites  that  appellant 
contended  that  appellees  and  ASCAP  were  misusing  their 
copyrights  in  \iolation  of  pulilic  policy  generally,  apart 
from  the  federal  or  state  antitrust  laws.  This  was  the  pre- 
cise grounds  upon  which  Ahlcu-RocJicIJc,  Inc.  v.  ASCAP, 
80  F^  Supp.  888  ( 1948)  and  M.  Witwark  S:  Sous  v.  Jensen, 
80  F.  Supp.  843  (1948)  were  decided  against  ASCAP.  Yet 
the  court  failed  to  answer  this  contention,  to  anal>"7e  or 
distinguish  it,  or  even  cite  one  case  to  the  contran-. 


2.  The  court  admitted  that  the  prime  issue  of  whether 
a  consent  decree  can  immunize  against  further  prosecu- 
tion for  violation  of  the  antitrust  laws  was  a  "very  perplex- 
ing problem."  Then  it  wholly  failed  to  answer  the  issue 
stating  that  the  antitrust  laws  were  not  violated  because 
the  consent  decree  disinfected  the  ASCAP  combination. 
Such  an  analysis  only  begs  the  original  question  by  circular 
reasoning. 

3.  The  court  ruled  that  there  were  no  violations  of  the 
antitrust  laws  for  two  reasons,  both  of  which  are  clearly 
erroneous:  (1)  the  consent  decree  provides  that  the 
United  States  District  Court  for  the  Southern  District  of 
New  York  (Judge  Ryan)  may  "fix  a  reasonable  fee,"  and 
(2)  the  ASCAP  affiliation  contracts  are  nonexclusive. 

In  so  ruling  the  court  ignored,  and  failed  to  distinguish 
or  even  cite,  the  cases  such  as  United  States  v.  Trenton 
Potteries  Co.,  273  U.S.  392  (1927)  all  holding  that  price 
fixing  is  a  per  se  violation  and  that  the  reasonableness  or 
unreasonableness  thereof  is  immaterial.  Even  Judge  Ryan 
himself,  who  presides  over  the  ASCAP  consent  decree, 
has  ruled  that  collective  licensing  of  copyrighted  works 
is  not  absolved  from  antitrust  violations  by  ".  .  .  the  good 
motives  of  the  parties  nor  the  reasonableness  of  the  price 
set."  Affiliated  Music  Enterprises  v.  Sesac,  Inc.,  160  F. 
Supp.  865,  875  (1958). 

The  second  reason  given  by  this  court  that  appellees 
and  ASCAP  do  not  violate  the  antiti^ust  laws  (that  the 
licenses  are  exclusive)  also  ignores  every  case  that  has 
passed  on  this  very  question.  The  Alden-Rochelle  case, 
supra,  and  M.  Witmark  &  Sons  case,  supra,  both  ruled 
against  ASCAP  when  it  defended  on  the  basis  of  the  non- 
exclusivity  of  its  licensing,  not  to  mention  the  volumi- 
nous other  cases  cited  in  appellant's  brief  on  appeal.  Again 
this  court  failed  to  distinguish,  acknowledge  or  even 
cite  this  long  line  of  cases.  And  again  Judge  Ryan  has 
ruled  that  affiliation  agreements  for  pooling  copyrighted 
works,  even  where  per  piece  licenses  are  available,  are 
an  illegal  "...  sharing  of  revenue  struck  down  as  violative 
of  Section  1  of  the  Sherman  Act.  .  .  ."  Affiliated  Music 
Enterprises  v.  Sesac,  Inc.,  supra,  at  p.  875. 


4.  Among  the  many  olhcr  antitnist  violations  argned 
by  appellant  and  appellees  that  were  ignored  hy 
the  conrt  an;  the  patently  obvious  pooling  and  tying 
agreements  that  are  the  cornerstone  of  ASCAP's  very 
lonndalion.  Again  (he  eonrl  failed  to  distingnish  or  cite 
even  mic  ot  the  multitude  o\  cases  holding  pooling  agree- 
ment violations  per  se.  Again,  the  conrt  has  ignoretl  the 
teachings  of  the  conrt  jiresiding  over  ASCAP's  consent 
decree,  Judge  Kyan,  that  ".  .  .  p(K)ling  agreements  are  per 
se  violations  of  the;  antitrust  laws.  "  Affiliated  A/f/sjV  Ilntcr- 
priscs  V.  Scsac,  Inc.,  supra,  at  p.  875.  It  seems  inconceiv- 
able that  the  opinion  failed  to  even  consider  or  recog- 
nize such  unequivocal  teachings  of  the  Supreme  Court 
that  "tying  arrangements"  of  copyrighted  materials  could 
perhaps  "rarely"  not  violate  the  antitrust  laws,  "However, 
we  find  it  difficult  to  conceive  of  such  a  case.  .  .  ."  United 
States  V.  Loews  Inc.,  371  U.S.  38,  49  (1948).  If  this 
is  such  a  "rare"  case  that  the  Supreme  Court  has  difficulty 
even  conceiving  it,  it  would  appear  rather  compelling 
that  this  court  describe  why  this  is  such  a  case. 

5.  The  opinion  ignores  many  of  the  stipulated  facts 
such  as  Stipulated  Fact  50  of  the  Pretrial  Order  (R.  30, 
Fact  50),  that  the  negotiation  of  individual  licenses  is 
virtually  impossible.  This  one  fact  alone  is  totally  incon- 
sistent with  the  opinion's  determination  that  the  preser- 
vation of  individual  licensing  rights  by  individuals  puri- 
fies the  otherwise  illegal  activities  of  appellees  and 
ASCAP.  And  again  the  many  cases  cited  by  appellant  are 
omitted  from  distinction  or  even  recognition.  Again  no 
heed  whatsoever  is  paid  to  the  Judge  presiding  over 
ASCAP's  consent  decree,  as  when  Judge  Rvan  held  that 
making  "per  piece"  licenses  available  as  the  alternative 
to  blanket  licenses  is  merely  the  "lesser  of  tsvo  evils"  with 
".  .  .  no  'genuine  economical  choice  between  the  two 
tvpes  of  licenses."  Affiliated  Music  Enterprises  v.  Sesac, 
Inc.,  supra,  at  p.  875.  Or,  as  one  trial  court  judge  in  the 
State  of  Washington  just  weeks  ago  held  regarding 
ASCAP's  consent  decree's  so-called  disinfection  of 
ASCAP's  violations,  ".  .  .  this  is  so  impractical  it  is  no 
alternative  at  all."  Cascade  Broadcasting  Co.  v.  ASCAP. 
Superior  Court  of  the  State  of  ^^  ashington,  Yakima  Coun- 
ty, No.  45877. 


ASCAP  AND   THE  WASHINGTON   STATE  \ 

ANTITRUST  LAWS  ] 

6.  The  opinion's  finding  that  "appellant  could  have  ob-    j 
tained  a  license  from  ASCAP,  valid  under  Washington    . 
law  so   far   as   this   record   before   us   discloses"   simply 
ignores  the  record  and  cites  a  letter  dated  in  1948  from    ] 
the  Washington  Attorney  General  that  ASCAP  issues  per    ; 
piece  licenses.  The  record  discloses  without  contradiction    \ 
that  the  only  licenses  available  to  radio  stations  in  Wash-    \ 
ington  at  the   time   of  the  infringement  were  the   two    j 
ASCAP   forms   of   blanket   licenses.   What   the   situation    ' 
was  in  1948  is  not  in  the  record  or  even  relevant.  The  per    ■ 
piece  licenses  filed  with  the  Secretary  of  State  were  avail- 
able only  to  non-broadcasters  who  were  not  even  licensed. 
Defendants'  Exhibits  7,  8,  8-A,  Schedule  11.  Hence,  the 
opinion  ignores  the  record,  and  erroneously  refers  to  a 
1948  hearsay  letter  that  is  inconsistent  with  a  subsequent 
opinion  from  the  Attorney  General,  dated  June  8,  1962. 
Defendants'  Ex.  A- 13,  A- 14.  We  can  only  conclude  that 
the  court  mistakenly  read  the  record. 

7.  For  the  same  reason  the  opinion  erred  in  finding 
that  appellant  failed  to  apply  for  a  license.  As  just  stated, 
blanket  licenses  were  the  only  kind  available.  Per  piece 
licenses  were  not  available  to  broadcasters. 

8.  For  the  same  reason  the  opinion  is  in  error  in  placing 
significance  on  the  finding  of  the  trial  judge  that  ASCAP 
has  not  received  any  request  from  a  broadcaster  for  the 
issuance  of  a  license  to  perform  one  or  more  specified 
compositions.  They  were  not  available,  notwithstanding 
what  the  Attorney  General  may  have  opined  nineteen 
years  ago.  The  error  is  compounded  in  failing  to  recognize 
Agreed  Fact  27  (R.  30,  Fact  27),  that  appellants  "did 
not  ask  for  per  piece  licenses  from  individual  plaintiffs, 
because  to  do  so  would  have  been  a  useless  and  futile 
act. "  The  error  is  compounded  further  in  overlooking  that 
on  many  occasions  broadcasters  asked  for  per  piece 
licenses  from  ASCAP  and  were  always  refused.  Defend- 
ants' Exs.  A-15  through  A-22.  (See  Appellant's  Brief, 
pp.  48-49). 


CONCLUSION 

In  view  of  tin;  (act  lluil  llic  trial  court  aniKMiiiccd  at 
the  opening  of  the  trial  that  the  case  had  to  f>e  tried  in 
one  day,  the  court  forced  apjicllanl  fo  iiitro(hicc  all  cxhihits 
virtually  in  a  pile  at  one  time  without  an  opj)ortuiiit\  to 
logically  present  them,  and  generally  made  shambles  Out 
of  the  record,  it  is  not  difficult  to  understand  whv  this 
court  would  have  such  dilliculty  with  the  record.  Still, 
it  should  not  be  ignored.  Nor  should  an  admittedly 
"very  perplexing  problem."  Nor  slK)uld  the  authoritative 
cases.  If  they  can  be  distinguished  they  should  be.  It  is 
urgent  to  all  users  of  music.  Even  now  ASCAP  continues 
to  bring  similar  suits  against  broadcasters  in  the  State  of 
Washington.  It  has  recently  included  the  hotel  industry. 
All  need  the  court's  complete  scnitiny  of  the  record.  All 
need  a  decision  that  cites  the  legal  precedents,  analyzes 
them  and  provides  some  guidance.  On  rehearing  and  re- 
consideration reversal  must  logically  follow. 

Respectfully  submitted. 

Ronald  A.  Murphy 
Attorney  for  Petitioner 
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Attorney  for  Petitioner 
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APPELLANTS'  PETITION  FOR  REHEARING 


To  the  Honorable  Charles  M.  Merrill,  M.  Oliver 
Koelsch,  Circuit  Judges,  and  John  C.  Bowen,  District 
Judge : 

Appellants  respectfully  jDetition  the  Court  for  a  re- 
hearing because  the  Opinion  of  the  Court  in  this  case, 
appellants  believe,  is  in  conflict  with  the  laws  of  the 
State  of  Oregon  and  is  in  conflict  with  decisions  of 
the  Supreme  Court.  Further,  appellants  believe  that 
in  formulating  its  opinion  herein,  the  Court  did  not 
consider  the  relati(»nshi])  existing  between  Mr.  Chaney 
and  the  Arlcys  conmicncing  as  early  as  1958  and  con- 
tinuing beyond  October  1962.  Nor  did  the  Court  con- 
sider, appellants  believe,  the  representations  or  state- 
ments made  by  Chaney  or  his  apparent  authority  upon 
which  the  Arleys  relied,  as  clearly  aj^i^ears  from  the 
record  herein. 


2 
GROUNDS 

1.  The  Opinion  of  the  Court  Misconstrues  the  Oregon 
Insurance  Code  and  ImpHes  Erroneously  that  Broker 
Status  May  Exist  in  the  State  of  Oregon  Under  Its 
Insurance  Laws. 

Under  the  insurance  laws  of  the  State  of  Oregon 
there  is  no  licensing  of  brokers  and  there  is  no  legal 
status  in  the  insurance  industr}^  in  the  State  of  Oregon 
denominated  broker.  Under  Oregon  law  all  persons 
dealing  in  the  sale  of  insurance  are  either  agents  or 
solicitors,  and  the  latter  are  subagents  acting  for  an- 
other agent  or  agents. 

It  is  of  critical  importance,  which  appellants  Relieve 
the  Court  has  overlooked,  that  Mr.  Chcmey  could  only 
have  acted  as  a  matter  of  law  in  the  capacity  of  an 
agent  and  that  capacity  determined  his  capacity  to  hind 
the  insurer  in  this  case. 

The  Oregon  law  was  designed  by  the  Legislature  of 
that  State  to  protect  the  insurance-buying  public  of 
Oregon  by  appropriate  regulation  and  related  licensing 
in  the  interest  of  fair  dealing,  accountability,  and  to 
assure  that  insurance  coverage  would  promptly  attach 
upon  the  order  by  the  customer  to  his  agent.  The  rela- 
tionship has  fiduciary  responsibilities  and  the  Oregon 
law  was  and  is  intended  to  avoid  a  hiatus  in  insured 
protection.  "The  Regulation  of  Insurance  Marketing" 
Spencer  L.  Kimball  and  Bartlett  A.  Jackson,  61  Co- 
lumbia Law  Review  141,  165,  166. 

La  Tourette  v.  McMaster,  39  C.St.  160,  248  U.S.  465. 
63  L.Ed.  362. 


3 

2.  The  Relalionsliip  (»f  Mr.  C>lianey  to  (he  Arleys,  His 
Appaienl  Authority  and  His  Hcpresentations  of  Cover- 
age Hoiiiul  the  Insurer  and  or  Ilstopped  tlie  Ifisurcr 
from  Asserting  tlie  Laek  of  Insurance  Co\erage. 

Mr.  (Miancy  fiist  insured  tlic  Arleys  property  in 
d.'iniiary  1958  and  at  that  time  rejn'csentcd  that  he 
was  an  agent  for  Standard  Accident  ('oni))a]iy  (Tr. 
()0,  HI).  There  were  eontiniiiiig  dealings  with  the  Arleys 
I'l'mn  thai  time  to  and  hcyond  ()eto})er  1^0,  1962.  When 
Mrs.  Arley  recpiested  coverage  on  the  Nevada  property 
for  the  second  time  Mr.  f'haney  at  no  time  indicated 
he  was  unable  to  ])i'ovide  insurance,  and  in  fact  on 
inquiry  by  Mrs.  Arley  on  several  occasions  Mr.  Chaney 
indicated  that  insui-ancc  was  in  force,  stating  specifi- 
cally that  "you  are  covered"  (Slij)  Ojnnion,  p.  6.,  Tr. 
90,  91,  93,  97,  100). 

In  sunnnary,  the  Court  has  i)rcvious]y  decided  this 
matter  on  the  erroneous  assumpti(>n  that  the  Oregon 
insurance  law  permitted  the  sale  of  insurance  through 
a  system  of  brokers.  The  State  of  Oregon  has  an 
ac:encv  system,  not  a  brokerage  system.  Oshoni  v. 
Ozlin]  60  S.Ct.  758,  310  U.S.  53,  84  L.Ed.  1074. 

CONCLUSION 

In  view  of  tlie  Oregon  law  which  requires  that  the 
sale  of  insurance  be  carried  on  only  by  licensed  agents 
and  solicit(n-s,  and  wliicli  l)y  definition  makes  them 
agents  of  the  insurer,  and  in  view  of  the  relationship 
existing  over  a  ]>eriod  of  some  years.  Mr.  Chauey's 
apparent  authority,  and  his  representations  to  the 
Arleys  npon  which  they  relied,  petitioners  respect- 
fully submit  that  this  matter  should  be  reheard  in 
order  to  obviate  substantial  error  which  would  con- 


fuse  and  alter  the  existing  insurance  law  of  the  State 
of  Oregon  and  do  injustice  to  petitioners  herein. 

Respectfull}^  submitted, 

Arthur  S.  Langlie 
Attorney  for  Appellant 

419  Norton  Building 
Seattle,  Washington  98104 
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APPENDIX 
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\iy  letter  imdcjr  (l;ite  of  June  .'>0,  1907,  tlie  TnHiirance 
(Joimiiission  of  the  State  of  Oregon  by  David  .J.  De 
Martino,  Assistant  Attorney  General,  advised  petition- 
ers that  under  the  Oregon  insurance  laws,  "brokers  are 
not  licensed  and  there  is  no  such  thing  as  a  broker." 

It  is  to  be  hoped  that  the  State  of  Oregon  may  de- 
termine to  advise  the  Court  of  its  view  of  the  Oregon 
law  by  separate  communication. 
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In  the  United  States  (>)ijrt  of  AppealH 
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No.  20,112 


Curtis  Gallery  &.  Library,  a  family  partnership, 
H.  T.  Curtis,  Sr.,  Ariette  K.  Curtis,  Elizabeth 
Curtis  and  H.  T.  Curtis,  Jr.,  appp:llants 

V. 

United  States  of  America,  appellee 


On  Appeal  from  the  .ludffnient  of  the  United  States  Dintrict 
Court  for  the  Southern  (Now  Central)  District  of  California 


BRIEF  FOR  THE  APPELLEE 


OPINIONS  BELOW 

The  District  Court's  memorandum  of  decision  filed 
October  29,  1964  (I-R.  267-276),  is  reported  at  241 
F.  Supp.  312.  Its  other  memoranda  of  decision  (I-R. 
304-306,  343-344,  385-387,  392-393)  are  not  officially 
reported. 

.lURISDICTION 

This  appeal  involves  federal  income  taxes  and  in- 
terest for  the  years  1944  through  1955  in  the  total 
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amount  of  $12,556.97.  (I-R.  150,  153-154.)  The  tax- 
payers allege  that  on  August  8,  1963,  they  paid 
$5,920.35  of  taxes  and  interest.  (I-R.  151-152.)  The 
taxpayers  filed  a  claim  for  refund  on  or  about  May 
12,  1959.  On  May  25,  1962,  more  than  six  months 
after  the  claim  was  filed,  no  action  having  been  taken 
by  the  Internal  Revenue  Service  on  the  claim,  the  tax- 
payers brought  an  action  in  the  District  Court  for 
the  recovery  of  $4,131.57  allegedly  overpaid  plus  in- 
terest and  $150  of  damages.  (I-R.  2-55.)  On  August 
23,  1963,  the  taxpayers  filed  an  amended  complaint 
in  which  they  alleged  that  they  were  entitled  to  re- 
cover taxes  allegedly  overpaid  during  the  years  1944 
through  1955  plus  interest  on  the  overpayments  in 
the  total  amount  of  $12,266.13,  plus  $140.84  of  in- 
terest paid  on  deficiencies  asserted  by  the  Commis- 
sioner and  $150  damages.  (I-R.  149-174.)  The  tax- 
payers allege  that  the  District  Court  had  jurisdiction 
pursuant  to  28  U.S.C.,  Section  1346(a),  (b),  and  (c). 
Upon  motions  for  summary  judgment  by  the  United 
States  (I-R.  219-242),  and  by  the  taxpayers  (I-R. 
262-263),  the  District  Court  entered  summary  judg- 
ment on  November  13,  1964  (I-R.  277-279),  and  its 
final  judgment  on  March  16,  1966  (I-R.  394).  The 
taxpayers  filed  a  notice  of  appeal  on  January  11, 
1965,  from  the  November  13,  1964,  judgment  of  the 
District  Court.  (I-R.  282.)  The  taxpayers  allege  that 
this  Court  has  jurisdiction  pursuant  to  28  U.S.C., 
Section  1291.' 


^  The  taxpayers'  appeal  appears  to  be  taken  from  a  non- 
appealable order  and,  hence,  is  premature  and  should  be  dis- 
missed.   Under  Rule  73(a)    of  the  Federal  Rules  of  Civil 


I'locodiirc  an  appeal  is  taken  from  tho  ontry  of  judf^nfrnt 
of  Uie  District  Court  (i.e.,  within  60  day.s  in  an  action  where 
the  United  States  is  a  party).  Rule  51(a)  flofincs  a  judjancnl 
as  a  flecroo  or  order  from  which  an  appeal  lies,  and  Rule  r>1(b) 
states  that  where  there  are  multiple  claim.s  or  multiple  partion, 
a  judgment  which  adjudicates  fewer  than  all  tho  cIaim.H  and 
fewer  than  the  claims  of  all  the  parties  does  not  constitute 
a  final  judgment  unless  the  District  Court  din-cts  that  hU 
judgment  shall  be  final  as  to  some  of  the  parties  or  some  of 
the  issues.  In  turn,  Rule  58,  as  amended  in  106.'',,  provides 
for  the  entry  of  a  judgment  upon  a  decision  by  the  District 
Court  that  a  party  shall  recover  only  a  sum  certain  or  costs 
or  that  all  relief  shall  be  denied. 

In  the  present  case  the  taxpayers  filed  a  notice  of  appeal 
(I-R.  282)  from  the  entry  of  summary  judgment  (I-R.  277- 
270)  on  November  13,  1061.  However,  by  its  terms  tho  sum- 
mary judgment  did  not  decide  all  of  the  issues  in  this  pro- 
ceeding but  held  only  that  the  taxpayers  were  not  entitled  to 
any  relief  for  years  prior  to  1055.  Moreover,  the  District 
Judge  explicitly  expressed  an  intention  that  his  .summar>' 
judgment  was  not  a  final  judgment  when  he  included  language 
in  the  judgment  setting  a  hearing  on  November  16,  1964,  "for 
the  purpose  of  determining  amounts  due,  if  any,  to  H.  T. 
Curtis,  Sr.,  Ariette  R.  Curtis  and  Elizabeth  J.  Curtis"  for 
1955,  and  he  did  not  direct  that  the  summar>'  judgment  should 
constitute  his  final  judgment  either  as  to  H.  T.  Curtis,  Jr., 
or  as  to  all  issues,  i.e.,  the  taxpayers'  claims  for  the  year 
1955  and  subsequent  years.  Additionally,  for  one  and  one-half 
years  after  the  entry  of  summary  judgment  the  parties  con- 
tinued to  litigate  the  amount  of  recoveries  due  them ;  the  Dis- 
trict Court  held  several  hearings  and  issued  four  additional 
memoranda  of  decision.  (I-R.  301-306.  313-344.  385-.387.  392- 
393.)  The  District  Court  did  not  enter  a  judgment  which  re- 
solved all  of  the  issues  relating  to  all  of  the  taxpayers  until 
March  16,  1966,  when  it  finally  issued  its  "Final  Judgment". 
(I-R.  394.) 

Under  these  circumstances  it  is  clear  that  the  entr>'  of  the 
summary  judgment  neither  was  intended  to  nor  did  it  dispoae 
of  the  proceedings  in  the  District  Court.  Hence,  the  notice 
of  appeal  filed  by  the  taxpayers  from  the  entry  of  the  No- 


QUESTIONS  PRESENTED 

1.  Are  the  taxpayers  entitled  to  refunds  of  income 
taxes  paid  for  the  years  1944  through  1955  either 
under  Section  1311  through  1314  of  the  Internal  Rev- 
enue Code  of  1954,  or  as  a  loss  from  theft  under 
Section  165? 

2.  Are  the  taxpayers  entitled  to  recover  $150  in 
damages  against  the  United  States  for  the  cost  of 
hiring  an  enrolled  representative  to  file  their  protest 
with  the  Internal  Revenue  Service? 

STATUTES  INVOLVED 

The  pertinent  provisions  of  the  Internal  Revenue 
Code  of  1954  are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  relevant  facts  as  found  by  the  District  Court 
(I-R.  267-269)  may  be  summarized  as  follows: 

The  taxpayers  operated  the  Curtis  Gallery  &  Li- 
brary as  a  partnership  from  1944  until  its  dissolution 
on  December  31,  1956.  From  1944  through  1955  the 
bookkeeper  for  the  partnership,  a  Mr.  Cusac,  kept  the 
partnership  books  and  prepared  the  annual  partner- 
ship tax  returns.  In  January,  1956,  Mr.  Cusac,  then 
over  eighty  years  of  age,  retired.  He  has  since  passed 
away.   Mr.  Switzer  took  over  his  accounting.   He  ob- 


vember,  1964,  judgment  was  prematurely  filed  under  Rule  73 ; 
it  is  a  nullity  and  should  be  dismissed.  See  7  Moore's  Federal 
Practice  (1966  ed.),  Section  73.09;  3  A  Barron  and  Holtzoff, 
Federal  Practice  and  Procedure  (1958  ed.),  Section  1553,  p. 
73. 


tained  extensions  of  time  for  filing  the  1956  partner- 
ship return  and  the  1956  returns  for  the  individual 
partners.  On  December  17,  1957,  he  suffered  an  in- 
capacitating stroke  without  having  filed  the  returns. 
(I-R.  267-268.) 

Miss  Lillian  Castellano  took  over  the  b<xjks  in  Jan- 
uary, 1958.  The  1956  partnership  return  was  finally 
filed  on  P'ebruary  20,  1959.  This  return  reflected  a 
net  loss  of  $42,718.22,  which  included  $31,167.52  de- 
nominated as  a  *ioss  disclosed  by  audit".    (I-R.  268.) 

The  Internal  Revenue  Service  disallowed  in  its  en- 
tirety the  claimed  deduction  of  $31,167.52.  However, 
it  allowed  a  net  operating  loss  of  $11,550.70  for  1956 
which  it  allocated  equally  among  the  partners.  The 
partners  generally  offset  their  allocable  shares  of  the 
allowed  net  operating  loss  against  other  income  for 
1956  and  carried  the  balance  of  the  net  operating  loss 
to  other  years,  giving  rise  to  refunds  for  1954  and 
1956.  The  Service  set  off  these  refunds  against  defi- 
ciencies assessed  by  it  against  the  taxpayei*s  for  the 
3^ears  1958  and  1959.  The  excess  amount  of  the  defi- 
ciencies was  paid  by  the  taxpayers  on  August  8,  1963. 
The  taxpayers  exhausted  their  cany-overs  in  1957. 
(I-R.  268.) 

This  proceeding  was  decided  on  motions  for  sum- 
mary judgment  filed  by  the  Government  (I-R.  219- 
242)  and  by  the  taxpayers  (I-R.  262-263).  Based 
upon  statements  alleged  in  support  of  the  motions,  the 
District  Court  found  that  the  original  partnership 
bookkeeper,  in  computing  partnership  net  or  taxable 
income  for  each  of  the  years  1944  through  1955,  had 
improperly  treated  funds  withdrawn  by  Hunley  Cur- 


tis,  Sr.,  from  the  partnership  during  those  years.  The 
District  Court  concluded  that  this  resulted  in  an  over- 
statement of  the  partnership  income  and,  hence,  each 
partner's  distributive  share  for  each  of  these  years. 
(I-R.  268-269.) 

The  taxpayers  filed  an  Application  for  Tentative 
Carryback  Adjustment  (Form  1045)  on  February 
20,  1959,  in  which  they  requested  refunds  for  each 
of  the  years  1953,  1954  and  1955.    (I-R.  269.) 

In  its  memorandum  of  decision  on  the  motions  for 
summary  judgment  the  District  Court  held  that  the 
years  1944  through  1954  were  closed  by  the  statute 
of  limitation,  that  the  taxpayers  failed  to  file  timely 
claims  for  those  years,  and  that  the  taxpayers  were 
not  entitled  to  any  recovery  for  those  years  either  as 
a  theft  loss  or  pursuant  to  Sections  1311  through 
1314  of  the  1954  Code.  The  District  Court  also  held 
that  the  taxpayers  were  not  entitled  to  any  recovery 
for  $150  in  alleged  damages.  Finally,  the  District 
Court  found  that  since  H.  T.  Curtis,  Jr.,  had  no  dis- 
tributive share  of  partnership  income  in  1955,  he  was 
not  entitled  to  any  refund  for  that  year.  (I-R.  269- 
276.)  Thereupon  the  District  Court  entered  summary 
judgment  on  November  13,  1964,  dismissing  the  tax- 
payers' claims  for  all  years  prior  to  1955  and  order- 
ing a  hearing  to  be  held  to  determine  what  amounts, 
if  any,  were  owing  to  the  taxpayers  for  1955.  (I-R. 
277-279.) 

Subsequently,  the  District  Court  entered  four  addi- 
tional memoranda  of  decision  in  this  proceeding,  as 
follows:  On  February  1,  1965,  the  Government  con- 
tended that  the  taxpayers,  H.  T.  Curtis,  Sr.,  and  Eliz- 
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aboth  Curtis,  had  failcfl  to  filo  a  timely  claim  for 
rofund  for  1955.  (I-K.  286-288,  302-803.)  In  it« 
memorandum  of  decision  entered  on  March  1,  1965, 
the  District  Court  denied  the  Government's  motion 
and  ordered  a  hearing  to  determine  what  amount* 
were  due  these  taxpayers.  (I-R.  304-306.)  Pursuant 
to  the  Government's  motion  to  reconsider  its  decision 
of  March  1,  1965  (I-R.  308-311,  313-322),  the  Dis- 
trict Court  entered  a  memorandum  of  decision  on 
November  30,  1965,  determining  a  refund  for  1955 
due  Elizabeth  Curtis  in  the  amount  of  $160.91,  and 
due  H.  T.  Curtis,  Sr.,  in  the  amount  of  $395  (I-R. 
343-344).  The  Government  objected  to  the  amount 
of  the  court's  proposed  judgment.  (I-R.  345-357,  359- 
372.)  On  February  23,  1966,  the  District  Court  en- 
tered a  memorandum  of  decision  recomputing  the  re- 
fund for  1955  due  Elizabeth  Curtis  as  $80.46,  and  a 
refund  for  1957  due  H.  T.  Curtis,  Sr.,  in  the  amount 
of  $463.42.  (I-R.  385-387.)  On  the  basis  of  the  Gov- 
ernment's computation  of  the  corrected  tax  liability 
of  H.  T.  Curtis,  Sr.  (I-R.  388-391),  the  District  Court 
on  March  16,  1966,  amended  its  prior  decision,  hold- 
ing that  it  had  previously  erroneously  computed  the 
net  operating  loss  carry-over  from  1955  to  1957  for 
H.  T.  Curtis,  Sr.,  and  that  his  refund  for  1957  should 
be  $262.97.     (I-R.  392-393.) 

On  March  16,  1966,  the  District  Court  entered  its 
final  judgment.  (I-R.  394.)  The  taxpayers,  however, 
previously  had  filed  their  notice  of  appeal  on  Januarj- 
11,  1965,  from  the  summary  judgment  entei-ed  by 
the  District  Court  on  November  13,  1964.  (I-R.  282.) 
The  United  States  filed  a  notice  of  appeal  on  May  13. 
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1966,  from  the  final  judgment  of  the  District  Court, 
from  the  allowance  of  any  refund  to  Elizabeth  Curtis 
for  1955. 

SUMMARY  OF  ARGUMENT 

I 

Sections  1311  through  1313  of  the  1954  Code  pro- 
vide that  in  certain  specified  circumstances  the  bar 
of  the  statute  of  limitations  may  be  lifted  to  permit 
the  Commissioner  to  assert  a  deficiency  or  a  taxpayer 
to  claim  a  refund  for  an  otherwise  closed  year.  This 
mitigation  statute  repesents  an  attempt  by  Congress 
to  provide  a  relief  measure  both  for  the  Commissioner 
and  for  taxpayers,  but  it  also  represents  an  attempt 
to  protect  the  essential  validity  of  the  statute  of  limi- 
tations by  confining  the  relief  to  certain  well-defined 
situations.  The  statute  provides  that  under  specified 
circumstances  where  an  error  has  been  made  in  the 
inclusion  or  exclusion  of  an  item  of  income  or  in  the 
allowance  or  disallowance  of  a  deduction  or  in  the 
tax  treatment  of  a  transaction  affecting  the  basis  of 
property,  the  error  may  be  corrected  even  though  the 
ordinary  period  of  limitations  has  run. 

Section  1311(a)  provides  that  if  a  ''determination" 
as  defined  in  Section  1313  has  been  made  with  respect 
to  an  error  as  described  in  Section  1312,  the  effect  of 
the  error  shall  be  corrected  by  an  adjustment  made 
in  the  amount  and  manner  specified  in  Section  1314, 
if,  on  the  date  of  the  determination,  correction  of  the 
error  is  otherwise  prevented  by  some  law  or  rule  of 
law,  such  as  the  statute  of  limitations. 


A.  Pertinent  to  this  case,  a  "determination"  is  de- 
lined  in  Section  l.'U.'Ua)  (3)  (B)  as  a  final  disposition 
by  the  Commissioner  of  a  claim  for  refund.  In  the 
present  case  the  taxpayers  commenced  this  suit  for 
refund  in  less  than  two  years  from  the  time  the  Com- 
missioner disallowed  their  claims.  Accordingly,  there 
never  has  been  any  final  disposition  in  this  case  and, 
hence,  no  determination. 

Nevertheless,  the  District  Court  held  that  there  was 
a  determination  because  the  Commissioner  disallowed 
only  part  of  the  taxpayers'  claims  for  1956  and  al- 
lowed part,  and  that  a  claim  for  refund  was  finally 
disposed  of  as  to  those  items  for  which  the  claim  was 
allowed.  However,  this  provision  does  not  apply  to 
the  circumstances  of  this  case.  Here,  the  item  which 
was  allowed  by  the  Commissioner  had  no  relation  to 
any  of  the  errors  which  the  taxpayers  allege  to  have 
occurred  in  the  earlier,  bari-ed  years.  Thus,  at  most, 
there  would  be  a  final  disposition  only  of  an  item 
which  is  not  the  subject  matter  of  this  proceeding. 

Moreover,  in  holding  that  there  was  a  detei*mina- 
tion,  the  District  Court  overlooked  the  fact  that  not 
all  final  dispositions  of  a  refund  claim  constitute  a 
determination.  Section  1311(a)  states  that  the  de- 
termination must  be  one  which  is  described  in  Section 
1312.  The  items  in  Section  1312  refer  to  a  deteimi- 
nation  which  requires  the  double  inclusion  of  an  item 
of  income  or  the  double  disallowance  of  a  deduction. 
In  the  present  case  the  Commissioner's  disallowance 
of  the  $31,167.52  deduction  item  in  1956  did  not  re- 
late to  any  double  inclusion  of  the  same  item  in  gross 
incomes  in  1956  and  in  the  earlier,  barred  years  and 
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it  did  not  relate  to  any  double  disallowance  of  a  de- 
duction of  the  same  item. 

B.  Also  pertinent  to  this  case,  Section  1312  defines 
the  various  circumstances  with  respect  to  which  an 
adjustment  is  authorized  as  a  double  inclusion  of  an 
item  in  gross  income  or  the  double  disallowance  of  a 
deduction.  In  the  present  case  the  taxpayers  over- 
stated their  distributive  shares  of  partnership  income 
for  the  years  1944  through  1955  and  claimed  a  loss 
deduction  in  1956  for  the  entire  amount  of  their  over- 
statements. Consequently,  there  was  no  double  inclu- 
sion of  the  same  item  in  gross  incomes  in  the  open 
year  (1956)  and  in  the  earlier  years  (1944  through 
1955).  Likewise,  the  Commissioner  has  not  disal- 
lowed the  same  deduction  for  1956  which  he  errone- 
ously had  disallowed  in  the  earlier  years. 

Without  any  explanation,  the  District  Court  held 
that  there  was  a  circumstance  of  adjustment  in  this 
case,  i.e.,  a  double  disallowance  of  a  deduction  as  set 
forth  in  Section  1312(4).  However,  the  court  below 
held  that  the  taxpayers  were  not  entitled  to  any  re- 
covery for  any  of  the  years  1944  through  1954,  be- 
cause Section  1311(b)(2)(B)  requires  that  in  the 
case  of  an  adjustment  relating  to  a  double  disallow- 
ance of  a  deduction,  an  adjustment  may  be  made  for 
a  year  only  if  a  refund  for  that  year  was  not  barred 
when  the  taxpayer  first  maintained  in  writing  that 
he  was  entitled  to  the  deduction.  We  agree  with  the 
District  Court  that  if  the  circumstance  of  adjustment 
as  set  forth  in  Section  1312(4)  is  present  here,  then 
at  least  all  of  the  years  1944  through  1954  were  closed 
before  the  taxpayers  filed  their  claims  for  refund  on 
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or  about  May  12,  1959.  We  also  contend  that  the  year 
1955  similarly  was  closed  since  the  claim  for  refund 
was  filed  after  1955  became  barred  to  an  adjustment. 
The  District  Court  held,  however,  that  the  "in  writ- 
ing" requirement  is  not  limited  to  a  formal  dfx-ument, 
but  includes  an  application  for  tentative  carry-back 
adjustment,  and  that  Elizabeth  Curtis  filed  such  an 
application  on  or  about  February  20,  1959,  which 
would  be  timely  for  1955.  We  have  not  found  any 
authority  to  support  this  portion  of  the  decision  be- 
low. Moreover,  it  appears  contrary  to  Section  1.1311 
(b)-2(b)  of  the  Treasury  Regulations  on  Income  Tax 
(1954  Code),  which  prescribes  a  formal  assertion  in 
writing,  such  as  a  statement  in  a  return  in  a  claim 
for  refund,  or  in  a  petition  before  the  Tax  Court.  It 
also  appears  contrary  to  Section  6411(a)  of  the  1954 
Code,  which  states  that  an  application  for  tentative 
carry-back  adjustment  does  not  constitute  a  claim  for 
refund. 

II 

Initially,  the  taxpayers  contended  that  the  failure 
of  their  former  bookkeeper  for  the  partnership  to  ac- 
count properly  for  withdrawals  by  H.  T.  Curtis,  Sr., 
during  1944  through  1955  constituted  a  loss  by  theft 
which  may  be  deducted  in  1956,  when  the  prior  errors 
were  discovered.  However,  there  is  nothing  in  the 
record  to  show  that  these  overstatements  of  partner- 
ship income  did  not  result  from  an  honest  mistake, 
and  the  taxpayers  have  not  shown  that  their  book- 
keeper had  overstated  income  with  a  fraudulent  in- 
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tent  to  deprive  them  of  their  property  or  to  appro- 
priate partnership  funds  to  his  personal  account. 

Ill 

The  taxpayers  also  contend  that  they  are  entitled 
to  $150  in  damages  against  the  United  States  because 
they  were  denied  an  independent  conference  by  the 
Internal  Revenue  Service,  and  they  were  forced  to 
spend  $150  to  hire  an  enrolled  representative  because 
the  Service  refused  to  allow  their  present  bookkeeper 
(who  was  not  enrolled  to  practice  before  the  Service) 
to  represent  them  in  filing  a  protest. 

An  examination  of  the  record  shows  that  the  tax- 
payers refused  to  attend  the  informal  conference  upon 
the  mistaken  impression  that  the  conferee  appointed 
for  that  meeting  was  not  an  independent  conferee. 
The  record  also  shows  that  the  Service  followed  all 
of  the  procedures  for  such  a  conference  as  set  forth 
in  the  published  rulings,  and  the  taxpayers  have  not 
shown  that  they  sustained  any  resulting  injury  or 
loss. 

Although  the  taxpayers'  bookkeeper  is  an  account- 
ant, she  was  not  enrolled  to  practice  before  the  Treas- 
ury Department.  The  pertinent  Regulations  generally 
restrict  practice  before  the  Treasury  Department  to 
persons  who  are  enrolled  as  qualified.  This  is  a  rea- 
sonable condition  since  the  purpose  of  a  protest  pro- 
ceeding is  to  discuss  pending  legal  issues,  and  it 
generally  is  to  the  best  interest  of  all  parties  to  be 
represented  by  persons  well-versed  in  tax  law  to  de- 
termine whether  the  revenue  agents  had  made  errors 
of  law. 
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There  arc,  however,  certain  exceptions  contained  in 
these  Regulations.  For  example,  the  taxpayfrs  could 
have  represented  themselves,  but  they  apparently  did 
not  desire  to  do  so.  They  could  have  been  represented 
by  their  bookkeeper  if  she  was  a  full-time  employee 
of  the  partnership,  but  this  was  not  the  fact.  In  any 
event,  the  taxpayers'  bookkcopor  was  permitted  to 
represent  them  prior  to  the  filing  of  the  protest,  and 
she  had  the  opportunity  to  furnish  the  revenue  agents 
with  all  the  pertinent  information  in  her  possession. 

ARGUMENT 

I.  The  Taxpayers  Are  Not  Entitled  to  Any  Refund.H  of 
Taxes  for  the  Years  1911  Through  l!*.',.')  Inder  Sec- 
tions l.'Ul  Through  l.Jll  of  the  Internal  Itevcnue  Code 
of  1954 

A.     introduction  to  Sections  1311  through  1315 

Ordinarily,  when  the  statute  of  limitations  has  run 
on  the  right  of  the  Commissioner  to  assert  a  tax  de- 
ficiency or  on  the  right  of  a  taxpayer  to  claim  a  re- 
fund for  overpayment,  correction  of  errors  for  the 
barred  year  is  not  permitted.  However,  Sections  1311 
through  1314  of  the  1954  Code  (Appendix,  infra) 
provide  that  under  specified  circumstances  where  an 
error  has  been  made  in  the  inclusion  or  exclusion  of 
an  item  of  gross  income  or  in  the  allowance  or  dis- 
allowance of  a  deduction  or  in  the  tax  treatment  of 
a  transaction  affecting  the  basis  of  property,  the  eri*or 
may  be  corrected  even  though  the  ordinary  period  of 
limitations  has  run. 

In  the  present  case  there  is  no  dispute  but  that  the 
time  for  filing  refund  claims  specified  in  Section  6511 
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(a)  of  the  1954  Code  (Appendix,  infra)  had  expired 
for  the  years  1944  through  1955  before  the  taxpayers 
filed  their  claims  on  or  about  May  12,  1959,  for  the 
years  1953,  1954  and  1955.  Hence,  the  taxpayers  are 
not  entitled  to  any  recovery  in  this  proceeding  if  the 
mitigation  provisions  are  not  applicable  to  them. 

Sections  1311  through  1314  are  not  designed  to 
afford  a  general  mitigation  of  the  effect  of  the  statute 
of  limitations  or  to  permit  a  general  reopening  of 
closed  years.  Instead,  they  are  limited  to  certain  well- 
defined  and  limited  circumstances.  Moreover,  the 
party  seeking  the  benefit  of  the  statute  is  required  to 
establish  clearly  the  applicability  of  each  of  the  spe- 
cific requirements.  United  States  v.  Rigdon,  323  F. 
2d  446,  449  (C.A.  9th) ;  Commissioner  v.  Goldstein's 
Estate,  340  F.  2d  24,  27  (C.A.  2d);  Olin  Mathieson 
Chemical  Corp.  v.  United  States,  265  F.  2d  293,  296 
(C.A.  7th) ;  Knowles  Electronics,  Inc.  v.  United 
States,  365  F.  2d  43,  47-48,  49  (C.A.  7th) ;  Taxeraas 
V.  United  States,  269  F.  2d  283,  289  (C.A.  8th) ; 
Sherover  v.  United  States,  137  F.  Supp.  778,  780 
(S.D.  N.Y.),  affirmed  per  curiam,  229  F.  2d  766 
(C.A.  2d).  See  2  Mertens,  Law  of  Federal  Income 
Taxation  (Rev.),  Section  14.01. 

Pertinent  to  the  present  case.  Section  1311(a)  pro- 
vides that  if  a  ''determination",  as  defined  in  Section 
1313,  has  been  made  for  an  open  year  with  respect 
to  an  error  described  in  Section  1312  for  a  barred 
year,  the  effect  of  the  error  for  the  closed  year  shall 
be  corrected  by  an  "adjustment"  made  in  the  amount 
and  manner  specified  in  Section  1314  if  on  the  date 
of  the  determination  correction  of  the  error  is  other- 
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wise  prevented  by  some  law  or  rule  of  law,  Huch  am 
the  statute  of  limitations.  Section  l.'ill  (b)  (2)  (B) 
specifies  as  a  necessary  condition  to  the  allowance  of 
an  adjustment  involving  the  double  disallowance  of 
a  deduction  as  described  in  Section  1312(4)  that  the 
year  of  adjustment  must  have  been  open  for  a  credit 
or  refund  claim  at  the  time  the  taxpayer  claimed  in 
writing  that  he  was  entitled  to  the  deduction  for  the 
taxable  year  to  which  the  detennination  relates.  Sec- 
tion 1311(b)  (1)  (A)  specifies  that  if  a  drteiTnination 
has  been  made  with  respect  to  other  errors  described 
in  Section  1312,  the  Commissioner  must  have  adopted 
in  his  determination  for  the  open  year  a  position 
which  is  inconsistent  with  the  erroneous  treatment  of 
the  item  in  the  earlier  year. 

Also  pertinent  to  this  case,  a  "determination"  is 
defined  in  Section  1313(a)  in  subparagraph  (1)  as 
"a  decision  by  the  Tax  Court  or  a  judgment,  decree 
or  other  order  by  any  court  of  competent  jurisdiction, 
which  has  become  final;"  and  in  subparagraph  (3) 
as  ''a  final  disposition  by  the  Secretai'y  or  his  dele- 
gate of  a  claim  for  refund".  For  this  purpose  a  claim 
for  refund  is  finally  disposed  of  for  items  disallowed 
in  whole  or  in  part,  ''on  expiration  of  the  time  for 
instituting  suit  with  respect  thereto  (unless  suit  is 
instituted  before  the  expiration  of  such  time)". 

The  relevant  facts  in  this  case  are  not  disputed. 
The  taxpayers  contend  that  they  ovei^stated  their 
partnership  net  or  taxable  income  for  each  of  the 
years  1944  through  1955.  They  sought  to  compensate 
for  these  overstatements  by  claiming  a  loss  deduction 
in  their  1956  partnership  return  for  the  entire  $31,- 
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167.52  of  overstatements.  The  taxpayers  filed  claims 
for  refund  for  the  years  1953,  1954  and  1955  on  or 
about  May  12,  1959,  in  which  they  sought  to  carry 
back  the  alleged  loss  from  1956  to  these  earlier  years. 
The  taxpayers  also  filed  an  amended  return  for  1957 
in  which  they  sought  to  carry  over  part  of  the  loss 
from  the  earlier  years,  and  they  filed  amended  re- 
turns and  requests  for  refunds  for  1958  and  1959 
in  which  they  sought  to  deduct  the  balance  of  the  loss 
carry-over.  The  Commissioner  disallowed  their  claims 
for  refund  for  1953,  1954  and  1955,  as  well  as  their 
applications  for  tentative  carry-backs  of  losses  to 
those  years,  on  the  ground  that  they  were  barred  by 
the  statute  of  limitations.  The  Commissioner  also  as- 
sessed deficiencies  in  income  tax  against  the  taxpay- 
ers for  the  years  1957,  1958  and  1959  resulting  from 
the  disallowance  of  the  loss  carry-forward.  (I-R.  186, 
213-215.) 

In  the  proceeding  for  summary  judgment  in  the 
court  below  the  Government  contended  that  the  pro- 
visions mitigating  the  effect  of  the  statute  of  limita- 
tions did  not  apply  to  the  facts  of  this  case,  and  that 
there  were  no  circumstances  of  adjustment  as  defined 
in  Section  1312  and  no  determination  as  defined  in 
Section  1313.  The  District  Court  held  that  the  denial 
of  the  taxpayers'  claims  for  carry-back  of  the  1956 
alleged  loss  was  a  "determination"  within  the  mean- 
ing of  Section  1313,  and  that  there  was  a  double  dis- 
allowance of  a  deduction  and,  hence,  a  "circumstance 
of  adjustment"  within  the  meaning  of  Section  1312 
(4).   However,  the  District  Court  held  that  when  the 
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taxpayers  first  claimed  a  deduction  for  1056  the  only 
year  remaining  open  to  adjustment  under  Section 
1811(b)(2)(B)  was  1955.  On  appeal  the  taxpayers 
contend  that  the  District  Court  erred  in  disallowini? 
any  refunds  attributable  to  years  1944  through  1954. 
The  Government  contends  that  the  District  Court  cor- 
rectly dismissed  the  taxpayers'  claims  for  years  prior 
to  1955,  but  that  it  erred  in  applying  the  mitigation 
provisions  to  1955  and  allowing  a  refund  to  Elizabeth 
Curtis  for  that  year.^ 

B.    There  has  been  no  circuniHtancc  of  adjuHtmcnt  at 
provided  in  Section  1312 

1.  The  taxpayers  have  not  set  forth  clearly  which 
of  the  circumstances  of  adjustment  specified  in  Sec- 
tion 1312  applies  to  their  situation,  although  they  in- 
dicated below  that  the  circumstances  of  adjustment 
set  forth  in  Section  1312(1)  is  applicable  here.  That 
provision  is  as  follows: 

(1)  Double  inclusion  of  an  item  of  pross  in- 
come.— The  determination  requires  the  inclusion 
in  gross  income  of  an  item  which  was  erroneous- 
ly included  in  the  gross  income  of  the  taxpayer 
for  another  taxable  year  or  in  the  gross  income 
of  a  related  taxpayer. 


-  The  District  Court  also  hold  that  H.  T.  Curtis.  Jr..  was 
not  entitled  to  a  refund  for  1955  since  he  had  not  received  any 
income  from  the  partnership  for  that  year.  (I-R.  270.)  It 
does  not  appear  that  the  t<ixpayers  are  questioning  this  deter- 
mination on  appeal.  IMoreover,  the  Government  is  not  raising 
any  issue  on  appeal  concerning  the  cany-over  of  a  loss  by 
H.  T.  Curtis,  Sr.,  to  1957. 
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The  District  Court  correctly  held  (I-R.  274),  that 
this  provision  by  its  own  terms,  does  not  apply.  There 
was  no  double  inclusion  of  an  item  in  gross  income 
both  in  the  earlier  years  and  in  the  later,  open  years. 
Instead,  the  facts  show  that  the  taxpayers  erroneous- 
ly included  amounts  in  their  gross  incomes  for  the 
closed  years  which  they  sought  to  deduct  in  the  open 
years.  Thus  neither  the  Commissioner's  denial  of  a 
loss  deduction  for  1956  nor  his  denial  of  loss  carry- 
overs from  1955  to  1957,  1958  and  1959  required  the 
taxpayers  to  include  in  their  gross  incomes  for  these 
open  years  the  same  item  which  had  been  erroneously 
included  in  their  gross  incomes  for  the  years  1944 
through  1955.  Moreover,  the  provision  in  Section 
1312(1)  applicable  to  related  taxpayers  does  not 
apply  to  the  facts  of  the  present  case.  Section  1312 
(1)  applies  if  the  determination  requires  the  inclu- 
sion of  an  item  in  the  gross  income  of  one  taxpayer 
which  had  been  erroneously  included  in  the  gross  in- 
come of  a  related  taxpayer  for  the  same  or  another 
year.  The  taxpayers  contend  that  they  overstated 
their  gross  incomes  for  the  years  1944  through  1955 
by  the  amounts  received  by  H.  T.  Curtis,  Sr.,  during 
those  years.  However,  as  the  District  Court  held 
(I-R.  274),  the  taxpayers  have  not  shown  that  H.  T. 
Curtis,  Sr.,  erroneously  included  the  withdrawals  in 
his  gross  income  for  the  years  1944  through  1955. 
Further,  as  shown,  supra,  there  were  never  was  any 
determination  which  required  the  other  taxpayers  to 
include  the  same  item  in  their  gross  incomes  which 
H.  T.  Curtis,  Sr.,  had  included  in  his  income.    Thus, 
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the  circumstance  of  a  double  incluHion  of  an  it/m  in 
gross  income  does  not  apply  in  this  case. 

2.  Instead,  the  District  Court  held  (I-R.  273-274) 
that  there  was  a  circumstance  of  adjustment  in  the 
present  case  under  Section  1312(4)  relating  to  a 
double  disallowance  of  a  deduction.  This  provision 
is  as  follows: 

(4)  Dou})lc  disaUowavce  of  a  deduction  <yr 
Credit. — The  determination  disallows  a  deduc- 
tion or  credit  which  should  have  been  allowed  to, 
but  was  not  allowed  to,  the  taxpayer  for  another 
taxable  year,  or  to  a  related  taxpayer. 


'  United  States  v.  Rachal,  312  F.  2d  376  (C.A.  5th)  is  not 

relevant  here.  In  that  case  the  Commissionor  had  adjusted 
the  value  of  the  unit  price  of  the  taxpayer's  inventory-.  The 
Fifth  Circuit  held  that  there  was  a  double  inclusion  of  an 
item  in  income  for  more  than  one  year  since  a  chanjre  in 
closing  inventory  for  one  year  would  affect  opening  inventory 
of  the  following  year.  Thus,  the  Fifth  Circuit  held  that  the 
change  in  valuation  of  the  taxpayer's  1918  and  1949  inven- 
tory shifted  income  from  those  years  to  other  years. 

In  Rigdon  V.  United  States,  209  F.  Supp.  267  (S.D.  Calif.). 
reversed  on  other  grounds,  323  F.  2d  446  (C.A.  9th),  the 
District  Court  held  that  there  was  a  double  inclusion  of  an 
item  of  income  where  the  Commissioner  disallowed  a  deduc- 
tion of  rent  paid  by  the  parents  to  the  guardian  of  their 
minor  child,  and  the  guardian  had  included  the  item  of  rent 
in  the  trust's  income.  This  Court  reversed  on  the  ground  that 
the  parents  and  the  guardian  were  not  related  taxpayers  and 
did  not  discuss  the  question  as  to  whether  there  had  been  a 
double  inclusion  of  an  item  of  income.  In  any  event,  we  sub- 
mit that  the  District  Court  erred  in  holding  that  this  cir- 
cumstance of  adjustment  should  be  construed  ver>-  liberally 
to  apply  to  the  disallowance  of  any  deduction  which  affects  a 
taxpayer's  gross  income,  and  we  have  not  found  any  support 
for  the  court's  position. 


20 

We  submit  that  the  District  Court  erred  in  so  hold- 
ing. 

If  the  taxpayers  are  contending  that  there  was  a 
disallowance  of  a  deduction  when  the  Commissioner 
disallowed  the  loss  deduction  for  1956  and  a  double 
disallowance  when  the  Commissioner  disallowed  the 
loss  carry-backs  to  1953  through  1955,  this  would  not 
meet  the  requirements  of  the  statute.  The  disallow- 
ance of  any  loss  carry-backs  from  1956  resulted  di- 
rectly from  the  disallowance  of  the  1956  loss,  and 
the  Commissioner  was  not  disallowing  any  deduction 
which  should  have  been  allowed  to  the  taxpayers  in 
other  years.'' 

Moreover,  there  is  no  double  disallowance  of  a  de- 
duction with  respect  to  the  years  1944  through  1955. 
Even  if  it  is  assumed  that  the  amount  claimed  as  a 
loss  in  1956  should  have  been  deducted  from  the  tax- 
payers' distributive  shares  of  partnership  income 
during  these  earlier  years,  there  has  been  no  disallow- 
ance of  a  deduction  in  those  earlier  years  which 
should  have  been  allowed  to  the  taxpayers.  At  most, 
there  was  a  disallowed  deduction  in  1956  and  wrong- 
ful inclusions  in  gross  incomes  in  the  years  1944 
through  1955,  a  situation  not  covered  by  Section 
1312(4). 

Although  most  of  the  taxable  years  involved  are 
governed  by  the  Internal  Revenue  Code  of  1939,  the 


*  The  taxpayers  cannot  claim  that  there  was  a  double  dis- 
allowance of  a  deduction  with  respect  to  the  years  1957,  1958 
and  1959,  since  these  latter  years  were  not  barred  by  the 
statute  of  limitations  when  the  taxpayers  filed  their  claims  for 
refund,  and  Section  1312(4)  does  not  apply  to  adjust  open 
years. 
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applicable  i)i-ovision8  of  the  1939  and  1954  Codes  are 
similar.  The  19:}9  and  1954  CcxJes  impose  an  annual 
income  tax  upon  the  net  or  taxable  income  of  individ- 
uals. Net  or  taxable  income  is  deteiTnined  by  sub- 
tracting allowable  deductions  from  j^ross  income. 
Allowable  deductions  may  be  taken  only  for  the 
proper  taxable  year  under  the  taxpayer's  method  of 
accounting.  A  taxpayer  who  keeps  his  books  and  re- 
ports his  income  upon  the  calendar  year  basis  and  on 
the  cash  receipts  and  disbursements  method  of  ac- 
counting may  deduct  items  of  expense,  including  a 
reasonable  allowance  for  salaries  or  other  compensa- 
tion for  personal  sei-vices  actually  rendered,  only  in 
the  taxable  year  in  which  the  payments  are  made. 
Likewise,  the  partnership,  which  kept  its  books  and 
reported  its  income  upon  the  calendar  year  basis  and 
on  the  cash  method  of  accounting,  should  have  de- 
ducted the  payments  to  H.  T.  Curtis,  Sr.,  in  each  of 
the  years  in  which  payments  were  made  to  him. 

The  failure  of  the  partnership  to  deduct  the  pay- 
ments to  H.  T.  Curtis,  Sr.,  in  each  of  the  yeai*s  1944 
through  1955  resulted  in  overstatements  of  the  part- 
nership net  or  taxable  incomes  for  those  years.  How- 
ever, a  partnership  is  not  subject  to  an  annual  income 
tax.  Instead,  each  partner  is  required  to  include  in 
his  income  his  distributive  share  of  the  partnership 
net  or  taxable  income.  The  net  or  taxable  income  of 
the  partnership,  with  some  exceptions  not  relevant 
here,  is  computed  in  the  same  manner  as  that  of  an 
individual.  The  failure  of  the  partnership  to  deduct 
the  payments  to  H.  T.  Curtis,  Sr.,  in  each  of  the 
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years  1944  through  1955  therefore  caused  each  of  the 
taxpayers  to  overstate  his  distributive  portion  of  the 
partnership  income.  However,  the  failure  of  the  tax- 
payers to  reduce  the  partnership  income  by  the 
amount  of  the  payment  to  H.  T.  Curtis,  Sr.,  and  the 
failure  of  each  taxpayer  to  make  a  corresponding  re- 
duction in  his  distributive  share  of  partnership  in- 
come, does  not  constitute  a  ''deduction"  within  the 
meaning  of  the  mitigation  statute.  Knowles  Elec- 
tronics, Inc.  V.  United  States,  365  F.  2d  43  (C.A. 
7th) ;  Brennen  v.  Commissioner,  20  T.C.  495.'^ 

3.  Although  the  District  Court  held  that  there  was 
a  circumstance  of  adjustment  under  Section  1312(4), 
it  concluded  (I-R.  273)  that  it  applied  only  to  the 
year  1955.  The  application  of  a  circumstance  of  ad- 
justment in  Section  1312  is  limited  by  certain  condi- 
tions which  are  set  forth  in  Section  1311(b).  Insofar 


5  In  Brennen  there  had  been  a  determination  allowing  a 
deduction  in  one  year  and  a  claimed  erroneous  exclusion  from 
gross  income  in  another  year.  The  Commissioner  attempted 
to  apply  the  mitigation  provisions,  claiming  that  there  had 
been  a  double  allowance  of  a  deduction.  The  Tax  Court  dis- 
agreed, stating  (20  T.C,  p.  500)  : 

The  taxpayer  only  claimed  the  deduction  in  a  single 
year,  1944,  and  that  was  the  year  in  which  our  determina- 
tion allowed  it.  True,  the  amount  of  the  deduction  was  a 
factor  in  adjusting  the  basis  of  the  bonds  for  the  purpose 
of  determining  the  taxable  gain  on  their  sale  in  1945, 
but  that  is  a  different  matter  from  claiming  "a  deduc- 
tion" in  1945. 

Section  1312(5)  refers  to  correlative  inclusions  in  gross 
income  and  deductions  from  gross  income  as  a  circumstance 
of  adjustment.  However,  this  provision  applies  only  to  dis- 
tributions by  a  trust  or  estate  and  is  not  applicable  here. 
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as  the  circumstance  of  adjustment  set  forth  in  Sec- 
tion 1312(4)  is  concerned,  Section  1311(h)(2)(B) 
contains  the  following  conditions: 

(b)   Conditions  Necessary  for  Adjust ment. 


«  * 


(2)   Correction  not  barred  at  time  of  er- 
roneous action. — 


( B )  Determination  Described  in  Sec- 
tion 1312(Jf). — In  the  case  of  a  deter- 
mination described  in  section  1312(4) 
(relating  to  disallowance  of  certain  de- 
ductions and  credits),  adjustment 
shall  be  made  under  this  part  only  if 
credit  or  refund  of  the  overpayment  at- 
tributable to  the  deduction  or  credit  de- 
scribed in  such  section  which  should 
have  been  allowed  to  the  taxpayer  or 
related  taxpayer  was  not  ban*ed,  by 
any  law  or  rule  of  law,  at  the  time  the 
taxpayer  first  maintained  before  the 
Secretary  or  his  delegate  or  before  the 
Tax  Court  of  the  United  States,  in 
writing,  that  he  was  entitled  to  such 
deduction  or  credit  for  the  taxable  year 
to  which  the  detenriination  relates. 

This  limitation  was  included  in  Section  1311(b)  to 
prevent  an  indefinite  postponement  of  the  statute  of 
limitations  against  deductions.  For  example,  in  the 
absence  of  this  provision,  if  a  taxpayer  failed  to  take 
a  deduction  in  the  proper  year  and  then  claimed  the 
deduction  in  a  later,  erroneous  year  when  the  earlier 
year  had  become  barred  by  the  statute  of  limitations, 
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the  taxpayer  by  his  own  act  could  forever  reopen  the 
earlier  year. 

This  problem  was  resolved  by  Section  1311(b)  (2) 
(B),  which  permits  an  adjustment  for  the  earlier 
year  only  if  a  credit  or  refund  attributable  to  the 
deduction  in  that  earlier  year  was  not  barred  at  the 
time  the  taxpayer  first  maintained  in  writing  that 
he  was  entitled  to  the  deduction  in  the  later  year. 
See  Treasury  Regulations  on  Income  Tax  (1954 
Code),  Section  1.1311(b)-2(b) ;  2  Mertens,  Law  of 
Federal  Income  Taxation  (Rev.),  Section  14.08a. 

In  the  present  case  the  District  Court  held  (I-R. 
273)  that  the  taxpayers  first  maintained  in  writing 
on  February  20,  1959,  when  they  filed  Applications 
for  Tentative  Carryback  Adjustments  for  the  years 
1953,  1954  and  1955,  that  they  were  entitled  to  a  de- 
duction. However,  all  of  the  years  1944  through 
1954  were  already  barred  by  the  statute  of  limita- 
tions, so  that  the  taxpayers  were  not  entitled  to  any 
relief  for  those  years  under  Section  1312(4).  As  the 
District  Court  held  (I-R.  273)  — 

If  this  were  not  so,  the  present  statute  of  limita- 
tions would  be  entirely  ineffective  as  a  bar  to 
any  kind  of  mistake  or  oversight  involving  a  de- 
duction or  credit  on  the  part  of  a  taxpayer  where 
the  taxpayer  files  a  claim  for  refund.  Int.  Rev. 
Code  1954,  §§  1311-1315,  were  clearly  not  in- 
tended to  achieve  such  an  abrogation  of  the 
statute. 

4.  If  Section  1312(4)  applies  to  the  circumstances 
of  this  case,  which  we  deny,  we  agree  with  the  hold- 
ing of  the  District  Court  that  it  would  not  permit  any 


adjustment  for  the  years  1944  through  1954.  How- 
ever, we  disagree  with  the  determination  by  the  Dis- 
trict Court  (I-R.  804-806)  that  Elizabeth  Curtis  ia 
entitled  to  adjust  her  income  for  1955. 

Elizabeth  Curtis  filed  her  claim  for  refund  on  or 
about  May  12,  1959,  which  was  more  than  three 
years  after  the  filing  of  her  return  for  1955.  The 
District  Court  held  that  her  claim  was  timely  filed 
for  that  year.  Initially  the  court  refers  to  Section 
6511(d)  (2)  (A)  (Appendix,  infra),  which  provides  a 
39y2-month  period  for  filing  a  claim  for  refund  at- 
tributable to  a  net  operating  loss  cari-y-back  in  lieu 
of  the  normal  three-year  period  applicable  to  other 
claims.  However,  the  court  appears  to  agi-ee  (I-R. 
305)  with  the  Government  that  her  claim  for  refund 
for  1955  did  not  relate  to  an  overpayment  attribut- 
able to  a  net  operating  loss  carry-back  from  1956. 
Instead,  any  overpayment  for  1955  resulted  from  a 
reduction  in  the  1955  taxable  partnership  income  in 
the  amount  of  $3,350.74,  attributable  to  a  withdrawal 
by  H.  T.  Curtis,  Sr.,  for  that  year,  and  fi*om  a  re- 
duction in  her  distributive  share  of  partnership  in- 
come from  100  percent  to  50  percent.  ( I-R.  350,  354- 
355,  363-365,  371.)  Accordingly,  Section  6511(d) 
(2)  (A)  would  not  be  applicable. 

The  District  Court  held  (I-R.  305-306)  that  the  "in 
writing"  requirement  of  Section  1311(b)(2)(B)  is 
not  confined  to  a  formal  written  claim  for  i-efund  but 
is  satisfied  by  other  written  claims,  including  the 
Application    for    Tentative    Carryback    Adjustment 
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filed  by  Elizabeth  on  or  about  February  20,  1959." 
There  does  not  appear  to  be  any  authority  to  support 
the  District  Court  on  this  point.  The  Committee  Re- 
ports do  not  discuss  this  requirement,  and  the  au- 
thorities relied  upon  by  the  District  Court  do  not 
appear  to  support  his  decision  below.  For  example, 
Section  1.1311  (b)-2(b)  of  the  Treasury  Regulations 
on  Income  Tax  (1954  Code),  cited  by  the  court  below 
(I-R.  306),  in  relevant  part,  is  as  follows: 

§1.1311(b)-2  Correction  not  barred  at  time 
of  erroneous  action. 

(b)  *  *  *  The  taxpayer  will  be  considered  to 
have  first  maintained  in  writing  before  the 
Commissioner  or  the  Tax  Court  that  he  was  en- 
titled to  such  deduction  or  credit  when  he  first 
formally  asserts  his  right  to  such  deduction  or 
credit  as,  for  example,  in  a  return,  in  a  claim  for 
refund,  or  in  a  petition  (or  an  amended  peti- 
tion) before  the  Tax  Court.     [Emphasis  added.] 

Moreover,  Section  6411(a)  of  the  1954  Code  (26 
U.S.C.  1964  ed..  Sec.  6411)  provides  that  an  applica- 
tion for  a  tentative  carry-back  adjustment  shall  not 
constitute  a  claim  for  refund.' 


^  The  claim  for  refund  filed  by  Elizabeth  Curtis  on  or  about 
May  12,  1959,  was  not  timely  filed  for  1955  under  Section 
1311(b)(2)(B). 

'  The  taxpayers  contended  below  that  H.  T.  Curtis,  Sr.,  is 
entitled  to  a  greater  net  operating  loss  carry-over  to  1957 
than  allowed  by  the  District  Court.  The  taxpayers  calculated 
the  net  operating  loss  carry-over  by  reducing  H.  T.  Curtis, 
Sr's.,  gross  income  for  1957  by  his  deductions  and  exemptions 
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C.     There  was  no  "delerminntum"  iiithin  tin  nunninq 
of  Section  I.'il'i 

In  relevant  part  Section  131,3(a)  of  the  1954  Code 
defines  the  teim  "determination"  to  include  the  fol- 
lowing: 

(a)   Determination. — For    purposes    of    this 
part,  the  term  "determination"  means — 

•  ♦         ♦         • 

(3)  a  final  disposition  by  the  Secretar>' 
or  his  delegate  of  a  claim  for  refund.  For 
purposes  of  this  part,  a  claim  for  refund 
shall  be  deemed  finally  disposed  of  by  the 
Secretai^  or  his  delegate — 

*  *         *         « 

(B)  as  to  items  with  respect  to  which 
the  claim  was  disallowed,  in  whole  or 
in  part,  or  as  to  items  ap|)lied  by  the 
Secretaiy  or  his  delegate  in  rwiuction 
of  the  refund  or  credit,  on  expiration  of 
the  time  for  instituting  suit  with  re- 
spect thereto  (unless  suit  is  instituted 
before  the  expiration  of  such  time); 
*  *  *  [Emphasis  added.] 

Section  1313(a)(3)(B)   of  the  1954  Code  and  Sec- 
tion 1.1313 (a) -3(c)  of  the  Treasury  Regulations  on 


and  thon  applying  the  net  operating  loss  c^riy-over  to  this 
net  amount.  The  District  Court  correctly  held  (I-R.  392-394). 
however,  that  whenever  a  net  operating  loss  carry-over  is 
involved  the  taxpayer's  gross  income  for  that  year  must  be 
modified  in  accordance  with  Section  172  of  the  19.>4  Code 
(Appendix,  infra).  Section  172(d)  provides  tliat  no  modi- 
fications may  be  made  to  a  taxpayer's  gi*oss  income  for  per- 
sonal exemptions. 
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Income  Tax  (1954  Code)  provide  that  a  claim  for 
refund  which  is  disallowed  becomes  final  and,  hence, 
a  "determination"  only  after  expiration  of  the  time 
for  bringing  a  suit  for  refund,  which,  under  Section 
6532(a)(1)  of  the  1954  Code  (26  U.S.C.  1964  ed., 
Sec.  6532),  is  two  years  from  the  date  of  mailing  the 
notice  of  disallowance.  In  the  present  case  there 
never  was  any  final  determination  of  the  taxpayers' 
claim  when  they  instituted  the  present  suit  prior  to 
the  expiration  of  the  two-year  period.  This  conclu- 
sion is  similar  to  decisions  holding  that  there  has 
been  no  determination  where  a  judgment  of  a  court 
had  not  yet  become  final.  See  Gill  v.  Commissioner, 
306  F.  2d  902  (C.A.  5th). 

Even  if  there  were  a  final  disposition  of  the  tax- 
payers' claims,  which  we  deny,  there  is  an  addi- 
tional reason  why  the  Commissioner's  denial  of  the 
taxpayers'  claim  for  refund  does  not  constitute  a 
determination  within  the  meaning  of  Section  1313 
(a).  There  is  a  close  relation  between  the  mitiga- 
tion provisions.  For  example,  Section  1312  defines 
the  act  which  constitutes  a  determination,  here  the 
final  disposition  of  a  claim  for  refund.  However, 
Section  1311(a)  provides  that  the  determination 
must  be  one  which  is  described  in  Section  1312.  All 
the  items  in  Section  1312  refer  to  a  determination 
which  requires  a  circumstance  of  adjustment.  For 
example.  Section  1312(1)  provides  that  the  deter- 
mination must  require  the  double  inclusion  of  an 
item  of  gross  income,  and  Section  1312(4)  provides 
that  the  determination  must  relate  to  a  double  dis- 
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allowance  of  a  deduction.  Thus,  Ihe  mitigation  pro- 
visions apply  only  to  items  involved  in  the  determi- 
nation which  was  the  subject  of  the  error.  GUI  v. 
Commissioner,  306  F.  2d  902,  906  (C.A.  5th);  First 
Nat.  Bank  of  Pliila.  v.  Commissir/fwr,  205  F.  2d  82, 
85-86  (C.A.  3d) ;  Central  Hanover  Bank  &  Trust  Co. 
V.  United  States,  163  F.  2d  60  (C.A.  2d). 

The  Commissioner's  disallowance  of  the  taxpayers* 
claims  for  1956  did  not  require  any  adjustment  for 
other  years.  The  ground  upon  which  the  claims  were 
dismissed  was  that  they  were  untimely  filed,  and  this 
dismissal  had  nothing  to  do  with  the  double  inclusion 
of  income  for  the  years  1944  through  1955  or  with 
the  double  disallowance  of  a  deduction  for  one  of 
the  other  years. 

Nevertheless,  the  District  Court  held  (I-R.  272) 
that  there  was  a  determination  in  this  case  because 
the  service  ''disallowed  only  a  portion  of  the  claim 
ivhile  alloiving  a  portion".  This  holding,  however, 
fails  to  consider  that  the  loss  item  allowed  for  1956 
and  carried  back  to  1955  bore  no  relation  to  the  loss 
item  which  was  disallowed.  The  $11,550.70  net  op- 
erating loss  allowed  for  1956  arose  out  of  nomial 
partnership  operations  for  that  year  and  was  not 
even  remotely  connected  with  any  overstatements  of 
partnership  income  resulting  from  $31,167.52  of 
withdrawals  by  H.  T.  Curtis,  Sr.,  during  the  years 
1944  through  1955.  The  $11,550.70  loss  was  not  re- 
lated to  any  double  inclusion  of  a  same  item  in  the 
partnership  gross  income  for  another  year  or  to  the 
double  disallowance  of  a  same  item  of  deduction  for 
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another  year.  Consequently,  the  allowance  of  the 
$11,550.70  loss  as  a  deduction  in  1956  was  not  the 
subject  of  the  error  by  the  taxpayers  for  which  they 
are  seeking  the  benefits  of  the  mitigation  provisions. 
First  Nat.  Bank  of  Phila.  v.  Commissioner,  supra. 

Thus,  the  District  Court's  reliance  upon  United 
States  V.  Rachal,  312  F.  2d  376,  379  (C.A.  5th),  is 
misplaced.  In  Rachal  the  taxpayer  filed  claims  for 
refund  for  1948  and  1949  in  which  he  contended  that 
the  Internal  Revenue  Service  had  overstated  the  unit 
cost  and,  hence,  the  valuation  of  his  cattle  inven- 
tories. As  a  result  of  these  claims  the  Service  re- 
examined the  taxpayer's  cattle  inventories  for  the 
years  1948  through  1952,  since  any  readjustment  for 
the  earlier  years  would  affect  the  valuation  of  inven- 
tories in  other  years.  The  Service  adjusted  down- 
ward the  value  of  the  inventories  and  allowed  part  of 
the  taxpayer's  claims  for  1948  and  1949.  However  it 
denied  the  balance  of  the  claims  for  those  years  be- 
cause payment  was  made  within  two  years  of  filing 
the  claims.  The  taxpayer  then  filed  additional  claims 
for  this  balance.  The  Fifth  Circuit  held  that  the 
entire  claim  for  each  year  was  based  upon  the  inven- 
tory adjustments,  and  that  allowance  of  part  of  each 
claim  accepting  the  correctness  of  the  readjusted  in- 
ventories constituted  a  final  disposition  by  the  Com- 
missioner of  the  claims.  As  we  have  pointed  out, 
supra,  the  situation  in  the  present  case  differs  from 
that  in  Rachal,  since  there  was  no  allowance  of  any 
part  of  the  taxpayers'  claims  relating  to  the  $31,- 
167.52,  and  the  allowance  of  a  net  operating  loss  of 
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$11,550.70  for  1956  bears  no  relation  to  the  error  for 
which  the  taxpayers  seek  to  apply  the  mitigation  pro- 
visions. 

11.  The  District  Court  Corrcclly  Meld  That  the  Tax- 
payer Did  Not  Sustain  Any  l.oss  hy  Theft  in  H>.Vi  De- 
ductihle  Under  Section  le.'i  of  the  19.>1  Code 

The  taxpayers  initially  contended  (I-R.  2-55)  that 
the  statute  of  limitations  is  inapplicable  to  them  on 
the  ground  that  their  bookkoeper  erroneously  had 
overstated  partnership  income  during  the  years  in 
which  H.  T.  Curtis,  Sr.,  had  made  capital  withdrawals 
from  the  partnership  and  that  such  an  en-oneous 
treatment  of  income  constituted  a  loss  by  theft  de- 
ductible in  the  year  in  which  it  was  discovered. 

In  computing  taxable  income  a  taxpayer  is  allowed 
a  deduction  for  losses  arising  from  theft.  See  Section 
165(a)  and  (c)(3)  of  the  1954  Code  (Appendix, 
infra).  In  contrast  to  losses  arising  from  other 
causes,  which  are  taxable  in  the  year  sustained,  losses 
arising  from  theft  are  deductible  in  the  year  of  their 
discovery.  See  Section  165(e)  of  the  1954  Code:  5 
Mertens,  Law  of  Federal  Income  Taxation  (Rev.), 
Sections  28.48  and  28.59. 

Whether  a  loss  from  theft  has  occurred  depends 
upon  the  law  of  the  jurisdiction  in  which  the  incident 
occurred.  Monteleone  v.  Commissioner,  34  T.C.  688; 
Morton  v.  Commissioner,  40  T.C.  500 ;  5  Mertens.  Law 
of  Federal  Income  Taxation,  supra,  Section  28.59.  In 
the  present  case  there  is  no  evidence  that  the  over- 
statements of  partnership  income  were  not  caused  by 
an  honest  mistake.   The  taxpayers  have  not  contended 


32 

that  their  bookkeeper  had  overstated  partnership  in- 
come with  a  fraudulent  intent  to  appropriate  part- 
nership funds  to  his  personal  account,  that  he  had 
appropriated  to  his  own  use  any  property  or  money 
belonging  to  the  partnership  or  to  an  individual  part- 
ner, or  that  he  had  intended  to  defraud  the  partner- 
ship or  any  partner  of  property  or  money  belonging 
to  them.  Accordingly,  the  necessary  elements  of  theft 
as  defined  in  Section  484  of  the  Penal  Code,  48  West's 
Annotated  California  Codes,*  are  not  present  in  this 
case.^ 


^  Penal  Code,  48  West's  Annotated  California  Codes : 

Sec.  484.   Theft  defined 

Every  person  who  shall  feloniously  steal,  take,  carry, 
lead,  or  drive  away  the  personal  property  of  another,  or 
who  shall  fraudulently  appropriate  property  which  has 
been  entrusted  to  him,  or  who  shall  knowingly  and  de- 
signedly, by  any  false  or  fraudulent  representation  or 
pretense,  defraud  any  other  person  of  money,  labor  or 
real  or  personal  property,  or  who  causes  or  procures 
others  to  report  falsely  of  his  wealth  or  mercantile  char- 
acter and  by  thus  imposing  upon  any  person,  obtains 
credit  and  thereby  fraudulently  gets  or  obtains  posses- 
sion of  money,  or  property  or  obtains  the  labor  or  service 
of  another,  is  guilty  of  theft.  *  *  * 

^  The  taxpayers  made  several  other  contentions  in  the  Dis- 
trict Court,  all  of  which  the  District  Court  correctly  dismissed. 

Elizabeth  Curtis  contended  that  she  is  entitled  to  an 
exemption  for  her  mother  in  1955.  The  District  Court  cor- 
rectly dismissed  this  portion  of  her  claim  as  follows  (I-R. 
385)  : 

By  defendant's  memorandum  of  February  2,  1966, 
plaintiff  Elizabeth  J,  Curtis  was  put  on  notice  that  she 
was  to  produce  evidence  supporting  her  claim  that  in  1955 
she  contributed  sufficiently  to  her  mother's  support  to 
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III.  The  District  (  ourt  Correctly  Held  That  the  Taxpayerv 
Were  Not  Entitled  to  Recovery  of  DamaReM  Against 
the  United  States 

The  taxpayers  seek  $150  in  clamaK^'s  against  the 
United  States  apparently  upon  two  grounds:  (1) 
They  were  denied  an  independent  informal  conference 
by  the  Internal  Revenue  Service,  and  (2)  they  were 
forced  to  spend  $150  to  hire  an  enrolled  representa- 
tive because  the  Service  refused  to  allow  their  present 
bookkeeper  to  represent  them  in  filing  a  protest.  The 
District  Court  correctly  held  against  the  taxpayers 
on  both  grounds. 

In  November,  1960  the  taxpayers  declined  to  accept 
adjustments  proposed  to  their  tax  liabilities  by  Inter- 
nal Revenue  Agents  and  requested  "a  discussion  at 
the  conference  board  level".  (I-R.  45-46,  47.)  The 
Service  then  asked  the  taxpayers  whether  they  de- 
sired an  informal  conference  and,  if  so,  with  a  "con- 
feree who  functions  independently  of  the  examining 
officer's  group  supei'visor".  (I-R.  48-51.)  The  tax- 
payers requested  such  a  conference.  (I-R.  52.)  In 
January,  1961,  the  taxpayers  were  notified  by  John 


claim  her  as  a  dependent.  At  the  hearing  of  Februar>'  7, 
1966,  she  produced  no  evidence.  The  taxpayer  must 
support  her  claim.  See  Burnet  v.  Houston,  283  U.S.  223, 
228  (1931). 

The  taxpayers  also  contended  below  that  they  overpaid 
interest  on  tax  deficiencies  for  1957,  1958,  and  1959,  on  the 
ground  that  they  failed  to  receive  any  credit  for  interest 
accruing  to  them  on  their  claimed  overpayments.  The  District 
Court  correctly  dismissed  this  contention  on  the  ground  (I-R. 
275)  that  the  court  lacked  jurisdiction  of  this  matter  under 
Section  7422(a)  of  the  1954  Code  since  the  taxpayers  had  not 
filed  anv  claims  for  refund  for  these  years. 
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F.  Hauner  that  he  had  been  "assigned  to  act  as  an 
independent  conferee",  and  he  proposed  a  time  for  the 
conference.  This  letter  was  signed  "John  F.  Hauner, 
Group-Supervisor-Conferee".  (I-R.  53.)  The  taxpay- 
ers declined  to  attend  the  conference  in  which  Mr. 
Hauner  would  be  the  independent  conferee.  (I-R. 
53.) 

The  taxpayer's  contention  that  they  were  denied  an 
independent  informal  conference  apparently  is  based 
upon  their  mistaken  impression  that  Mr.  Hauner  was 
the  Group  Supervisor  of  the  Internal  Revenue  Agents 
assigned  to  their  case.  Instead,  as  Mr.  Hauner's  affi- 
davit points  out  (I-R.  240-241),  all  of  the  Internal 
Revenue  Agents  assigned  to  the  Pasadena  office  of  the 
Service  were  assigned  to  one  of  two  field  audit  groups, 
and  the  Internal  Revenue  Agents  involved  in  this 
matter  were  not  assigned  to  Mr.  Hauner  but  to  the 
other  group. 

The  primary  purpose  for  an  informal  conference  is 
to  discuss  questions  of  law  and  not  of  fact.  In  the 
present  case  the  revenue  agents  had  obtained  the  rele- 
vant facts  fom  the  taxpayers'  bookkeeper.  It  is  de- 
sirable that  an  independent  conferee  be  knowledge- 
able of  the  legal  issues,  and  the  taxpayers  have  not 
questioned  Mr.  Hauner's  ability.  Further,  there  is 
nothing  in  the  record  which  showed  that  he  could  not 
function  as  an  independent  conferee  in  this  case,  since 
his  group  was  not  charged  with  it.  Rev.  Proc.  56-34, 
1956-2  Cum.  Bull.  1396;  Rev.  Proc.  60-16,  1960-2 
Cum.  Bull.  940;  Rev.  Proc.  60-24,  1960-2  Cum.  Bull. 
998.  In  any  event,  the  taxpayers  have  not  shown 
that  they  sustained  an  injury  or  loss  of  property 


from  the  appointment  of  Mi*.  Hauner,  as  required  by 
28  U.S.C.,  Section  1346(b). 

With  respect  to  the  second  contention  raised  by  the 
taxpayers,  the  Service  refused  to  allow  Mrs.  Castel- 
lano  to  represent  the  taxpayers  in  filing  their  protest. 
Although  she  was  an  accountant,  she  was  not  enrolled 
to  practice  before  the  Treasury,  and  the  taxpayers 
paid  an  enrolled  accountant  $150  to  file  the  protest 
prepared  by  Mrs.  Castellano.     (I-R.  187,  215.) 

Pursuant  to  his  authority  to  prescribe  i-ules  and 
Regulations  governing  the  representation  of  claim- 
ants before  the  Treasui-y  Department,  the  Secretai7 
of  the  Treasury  has  promulgated  Regulations  on 
Practice  of  Attorneys  and  Agents  Before  the  Treas- 
ury Department  (31  C.F.R.,  Part  10).  Section  10.2 
(a)  of  these  Regulations  provides  generally  "no  per- 
son shall  be  recognized  or  permitted  to  practice  before 
the  Internal  Revenue  Sei*vice  unless  he  is  enrolled  as 
an  attorney  or  agent  *  *  *."  Sec.  10.2(b)  defines 
the  term  ''practice"  to  include  the  ''preparation  and 
filing  of  necessary  documents,  correspondence  with 
and  communications  to  the  Internal  Revenue  Senice, 
and  the  representation  of  a  client  at  conferences, 
hearings,  and  meetings",  but  does  not  include  "the 
preparation  of  tax  returns  *  *  *  |or|  nor  the  fumish- 
ing  of  information  at  the  request  of  the  Internal 
Revenue  SeiTice  *  *  *." 

However,  certain  individuals  are  entitled  to  prac- 
tice without  enrollment.  Under  Section  10.7(a)  an 
individual  may  represent  himself,  and  under  Section 
10.7(a)(1)  an  individual  "may  represent  a  partner- 
ship of  which  he  is  a  member  or  a  regular  full-time 
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employee  *  *  *."  Under  Section  10.7(a)(7)  (effec- 
tive March  15,  1959),  any  person  who  signs  an  indi- 
vidual income  tax  return  as  having  prepared  it  for 
the  taxpayer  may  appear  without  enrollment  ''before 
revenue  agents  and  examining  officers  of  the  Audit 
Division  in  the  offices  of  District  Directors  (but  not 
at  the  Informal  Conference  in  a  District  Director's 
office)  with  respect  to  the  tax  liability  of  the  taxpayer 
for  the  taxable  year  or  period  covered  by  that  re- 
turn *  *  *."  If  the  taxpayer  desires  to  file  a  protest, 
this  must  be  "executed  by  the  taxpayer  and  presented 
by  the  taxpayer  or  through  his  enrolled  representa- 
tive".   Rev.  Proc.  59-3,  1959-1  Cum.  Bull.  801,  803. 

The  taxpayers  contend  that  Mrs.  Castellano  was 
qualified  to  file  the  protest  because  she  was  a  full- 
time  employee  of  the  partnership.  This  contention  is 
contrary  to  the  undisputed  facts,  which  show  that 
the  partnership  was  dissolved  on  December  31,  1956, 
and  Mrs.  Castellano  was  not  asked  to  assume  control 
over  the  partnership  books  and  records  until  Janu- 
ary, 1958.     (I-R.  180,  181,  207,  209.) 

Thus,  the  District  Court  correctly  held  (I-R.  274- 
275)  that  the  taxpayers  had  failed  to  present  to  the 
Service  a  proper  power  of  attorney  for  Mrs.  Castel- 
lano, and  the  Government  was  not  unreasonable  in 
taking  this  position.  Indeed,  as  noted  supra,  the  pur- 
pose of  informal  conferences  and  protest  proceedings 
is  to  accord  taxpayers  the  opportunity  to  discuss  the 
legal  issues  involved,  and  it  is  to  the  best  interest  of 
all  parties  to  the  conference  that  they  be  presented 
by  persons  well  versed  in  tax  law  to  determine  wheth- 
er the  revenue  agents  had  made  errors  of  law.    The 
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taxpayers  have  not  shown  that  Mrs.  Castellano  quali- 
fies for  this  purpose.  In  any  event,  she  had  been  fM*r- 
mitted  to  i-epi'c.'scnt  the  taxpayers  prior  to  the  Jilinj^ 
of  their  protest,  so  that  she  couhl  have  furnished  the 
revenue  agents  with  all  the  relevant  information  in 
her  possession. 

CONCLUSION 

For  these  reasons,  the  judgment  of  the  District 
Court  should  be  affirmed  in  all  respects,  except  for  the 
allowance  of  a  refund  to  Elizabeth  Cuilis  for  1955, 
as  to  which  the  judgment  should  be  reversed. 

Respectfully  submitted, 


Richard  C.  Pugh, 

Acting  Assistant  Attcyrney  General. 

Lee  a.  Jackson. 
David  0.  Walter. 
Karl  Schmeidler. 

Attoimcys, 

Department  of  Justice, 

Washington,  D.C.  20530. 


Of  Counsel: 


William  M.  Byrne,  Jr.. 
United  States  Attorney. 

Loyal  E.  Keir. 
Charles  H.  Magnuson, 

Assistant  United  States  Attorneys. 

April,  1967. 
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Certificate 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19,  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Dated :  14th  day  of  April,  1967. 


/s/  Karl  Schmeidler 
Attorney. 
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ai»pp:ndix 

Internal  Revenue  Code  of  1954: 
Sec.  165.    Losses. 

(a)  Geveral  Rule. — There  shall  be  allowed  as 
a  deduction  any  loss  sustained  during  the  tax- 
able year  and  not  compensated  for  by  insurance 

or  otherwise. 

*  *         *         * 

(c)  Limitation  on  Losses  of  Individuah. — In 
the  case  of  an  individual,  the  deduction  under 
subsection  (a)  shall  be  limited  to — 

*  *         *         * 

(3)  losses  of  property  not  connected  with 
a  trade  or  business,  if  such  losses  arise  from 
fire,  storm,  shipwreck,  or  other  casualty,  or 
from  theft.  *  *  * 

«         *         *         * 

(e)  Theft  Losses. — For  purposes  of  subsection 
(a),  any  lose  arising  from  theft  shall  be  treated 
as  sustained  during  the  taxable  year  in  which 
the  taxpayer  discovers  such  loss. 

4>  «  *  * 

(26  U.S.C.  1964  ed.,  Sec.  165.) 

Sec.  172.    Net  Operating  Loss  Deduction. 

*  *        *        * 

(c)  Net  Operating  Loss  Defined. — For  pur- 
poses of  this  section,  the  teiTn  "net  operating 
loss"  means  (for  any  taxable  year  ending  after 
December  31,  1953)  the  excess  of  the  deductions 
allowed  by  this  chapter  over  the  gi*oss  income. 
Such  excess  shall  be  computed  with  the  modifica- 
tions specified  in  subsection  (d). 
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(d)  Modifications. — The  modifications  referred 
to  in  this  section  are  as  follows: 

*         *         *         * 

(3)  Deductions  for  personal  exemptions. 
— No  deduction  shall  be  allowed  under  sec- 
tion 151  (relating  to  personal  exemptions). 
No  deduction  in  lieu  of  any  such  deduction 
shall  be  allowed. 

(26  U.S.C.  1964  ed.,  Sec.  172.) 

Sec.  1311.    Correction  of  Error. 

(a)  General  Rule. — If  a  determination  (as 
defined  in  section  1313)  is  described  in  one  or 
more  of  the  paragraphs  of  section  1312  and,  on 
the  date  of  the  determination,  correction  of  the 
effect  of  the  error  referred  to  in  the  applicable 
paragraph  of  section  1312  is  prevented  by  the 
operation  of  any  law  or  rule  of  law,  other  than 
this  part  and  other  than  section  7122  (relating 
to  compromises),  then  the  effect  of  the  error 
shall  be  corrected  by  an  adjustment  made  in  the 
amount  and  in  the  manner  specified  in  section 
1314. 

(b)  Conditions  Necessary  for  Adjustment. — 

(1)  Maintenance  of  an  inconsistent  posi- 
tion. — Except  in  cases  described  in  para- 
graphs (3)  (B)  and  (4)  of  section  1312,  an 
adjustment  shall  be  made  under  this  part 
only  if — 

(A)  in  case  the  amount  of  the  ad- 
justment would  be  credited  or  refunded 
in  the  same  manner  as  an  overpayment 
under  section  1314,  there  is  adopted  in 
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the  determination  a  position  main- 
tained by  the  Secretai^  or  his  delegate, 
or 

( R)  in  case  the  amount  of  the  adjust- 
ment would  be  assessed  and  collected  in 
the  same  manner  as  a  deficiency  under 
section  1314,  there  is  adopted  in  the  de- 
termination a  position  maintained  by 
the  taxpayer  with  respect  to  whom  the 
deteiTTiination  is  made, 

and  the  position  maintained  by  the  Secre- 
tary or  his  delegate  in  the  case  described  in 
subparagraph  (A)  or  maintained  by  the 
taxpayer  in  the  case  described  in  subpara- 
graph (B)  is  inconsistent  with  the  errone- 
ous inclusion,  exclusion,  omission,  allow- 
ance, disallowance,  recognition,  or  nonrec- 
ognition,  as  the  case  may  be. 

(2)   Correction  not  barred  at  time  of  er- 
roneous action. — 

♦         *         *         * 
(B)  Determination  Described  in  Sec- 
tion 1312  f"^;.— In  the  case  of  a  deter- 
mination described  in  section  1312  (4) 
(relating  to  disallowance  of  certain  de- 
ductions and  credits),  adjustment  shall 
be  made  under  this  part  only  if  credit 
or  refund  of  the  overpayment  attribut- 
able to  the  deduction  or  credit  described 
in  such  section  which  should  have  been 
allowed  to  the  taxpayer  or  related  tax- 
payer was  not  barred,  by  any  law  or 
rule  of  law,  at  the  time  the  taxpayer 
first  maintained  before  the  Seci-etary 
or  his  delegate  or  before  the  Tax  Court 
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of  the  United  States,  in  writing,  that 
he  was  entitled  to  such  deduction  or 
credit  for  the  taxable  year  to  which  the 
determination  relates. 

it:  *  *  * 

(26  U.S.C.  1964  ed.,  Sec.  1311.) 

Sec.  1312.    Circumstances  of  Adjustment. 

The  circumstances  under  which  the  adjust- 
ment provided  in  section  1311  is  authorized 
are  as  follows: 

(1)  Double  Inclusion  of  an  Item  of  Gross  In- 
come.— The  determination  requires  the  inclusion 
in  gross  income  of  an  item  which  was  erroneous- 
ly included  in  the  gross  income  of  the  taxpayer 
for  another  taxable  year  or  in  the  gross  income 
of  a  related  taxpayer. 

*  *         *         * 

(4)  Double  Disallowance  of  a  Deduction  or 
Credit. — The  determination  disallows  a  deduc- 
tion or  credit  which  should  have  been  allowed 
to,  but  was  not  allowed  to,  the  taxpayer  for  an- 
other taxable  year,  or  to  a  related  taxpayer. 

*  *         *         * 

(26  U.S.C.  1964  ed.,  Sec.  1312.) 

Sec.  1313.    Definitions. 

(a)  Determination.  —  For  purposes  of  this 
part,  the  term  ''determination"  means — 

*  *         *         * 

(3)  a  final  disposition  by  the  Secretary 
or  his  delegate  of  a  claim  for  refund.  For 
purposes  of  this  part,  a  claim  for  refund 
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shall  bo  (leomcrl   finally  disposed  of  by  the 
Secretary  or  his  dele^^ate — 

■c  *  *  * 

(b)  Taxpayer. — Notwithstanding  section  7701 
(a)  (14),  the  term  ''taxpayer"  means  any  per- 
son subject  to  a  tax  under  the  applicable  reve- 
nue law. 

*         *         *         « 

(26  U.S.C.   1964  ed.,  Sec.   1813.) 

Sec.  1314    Amount  and  Method  of  Adjust- 
ment. 

«  4>  *  * 

(b)  Method  of  Adjustment. — The  adjustment 
authorized  in  section  1311(a)  shall  be  made  by 
assessing  and  collecting  or  refunding  or  credit- 
ing, the  amount  thereof  in  the  same  manner  as  if 
it  were  a  deficiency  determined  by  the  Secretary' 
or  his  delegate  with  respect  to  the  taxpayer  as 
to  whom  the  error  was  made  or  an  ovei*payment 
claimed  by  such  taxpayer,  as  the  case  may  be, 
for  the  taxable  year  or  years  with  respect  to 
which  an  amount  is  ascertained  under  subsec- 
tion (a),  and  as  if  on  the  date  of  the  determina- 
tion one  year  remained  before  the  expiration 
of  the  periods  of  limitation  upon  assessment  or 
filing  claim  for  refund  for  such  taxable  year  or 
years.  If,  as  a  result  of  a  determination  de- 
scribed in  section  1313(a)(4),  an  adjustment 
has  been  made  by  the  assessment  and  collection 
of  a  deficiency  or  the  refund  or  credit  of  an 
overpayment,  and  subsequently  such  determina- 
tion is  altered  or  revoked,  the  amount  of  the  ad- 
justment ascertained  under  subsection  (a)  of 
this  section  shall  be  redetermined  on  the  basis 
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of  such  alteration  or  revocation  and  any  over- 
payment or  deficiency  resulting  from  such  re- 
determination shall  be  refunded  or  credited,  or 
assessed  and  collected,  as  the  case  may  be,  as  an 
adjustment  under  this  part.  In  the  case  of  an 
adjustment  resulting  from  an  increase  or  de- 
crease in  a  net  operating  loss  which  is  carried 
back  to  the  year  of  adjustment,  interest  shall  not 
be  collected  or  paid  for  any  period  prior  to  the 
close  of  the  taxable  year  in  which  the  net  op- 
erating loss  arises. 

*         *         *         * 

(26  U.S.C.  1964  ed..  Sec.  1814.) 

Sec.   6511.     Limitations  on   Credit   or  re- 
fund. 

(a)  [as  amended  by  Sec.  82(a),  Technical 
Amendments  Act  of  1958,  P.L.  85-866,  72  Stat. 
1606]  Period  for  Filing  Claim. — Claim  for  credit 
or  refund  of  an  overpayment  of  any  tax  imposed 
by  this  title  in  respect  of  which  tax  the  tax- 
payer is  required  to  file  a  return  shall  be  filed 
by  the  taxpayer  within  3  years  from  the  time  the 
return  was  filed  or  2  years  from  the  time  the 
tax  was  paid,  whichever  of  such  periods  expires 
the  later,  or  if  no  return  was  filed  by  the  tax- 
payer, within  2  years  from  the  time  the  tax  was 
paid.  *  *  * 

(b)  Limitation  on  Allowance  of  Credits  and 
Refunds. — 

( 1 )  Filing  of  claim  within  prescribed  pe- 
riod.— No  credit  or  refund  shall  be  allowed 
or  made  after  the  expiration  of  the  period 
of  limitation  prescribed  in  subsection  (a) 
for  the  filing  of  a  claim  for  credit  or  re- 
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fund,  unloss  a  claim  for  credit  or  refund 
is  filed  by  the  taxpayer  within  such  perifxl. 

*  ♦  ♦  ♦ 

(d)     Special    Rules    Applicable     to    Income 
Taxes. — 

*  *  *  0 

(2)   Special  penod  of  limit atioii  with  re- 
spect to  net  operativfj  loss  carrybacks. — 

(A)  fas  amended  by  Sec.  317(d), 
Trade  Expansion  Act  of  1962,  P.L.  87- 
794,  76  Stat.  872 1  Period  of  Limita- 
tion.— If  the  claim  for  credit  or  refund 
relates  to  an  overpayment  attributable 
to  a  net  operating:  loss  cari-yback,  in 
lieu  of  the  3-year  period  of  limitation 
prescribed  in  subsection  (a),  the  period 
shall  be  that  period  which  ends  with 
the  expiration  of  the  15th  day  of  the 
40th  month  (or  the  39th  month,  in  the 
case  of  a  corporation)  following  the 
end  of  the  taxable  year  of  the  net  op- 
erating loss  which  results  in  such  car- 
lyback,  or  the  pei'iod  prescribed  in  sub- 
section (c)  in  respect  of  such  taxable 
year,  w^hichever  expires  later;  *  *   * 

*  *  *  * 

(26  U.S.C.  1964  ed.,  Sec.  6511.) 
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'I'Oilic  llonor.il.l.  (  nciiit  Jud^rcs  Hainh'y  uiul  Mi-rrill 
and  llic  Iloiioi-alilc  Di.^trict  .IikI;^,  I'.yrnc,  the*  ('oiirt 
as  constituted  in  llic  original  ln-aring: 

On  tlic  ;i|)|m;iI  of  IM'D  tliis  Court  jirocceclH  on  an 
erroneous  nndersl.-indin^,^  oT  the  nature  <t\'  value  Ufi- 
timony  that  was  strieken  by  the  distriet  court.  In 
describing  PUD's  jnvud',  Ihi-  (-((iiit  said, 

**Its  witnesses  vttlmd  the  properties  hy  eapitfUiz- 
ing  the  earniufjs  of  a  completed  powrr  plant  at 
Z  Canyon  snhfrfirfiiif;  the  cost  of  ro}ist ruction." 
(Emphasis  achled. ) 

This  important  factual  conclusion  is  incorrect.  In  no 
sense  did  the  PUD  witnesses  value  the  ])ropertieH  and 
rights  by  capitalization  of  eainings.  A  review  of  the 
testimony  of  PUD's  witnesses  set  out  in  the  ajjpendix 
to  its  opening  brief  will  show  that  no  amount  of  an- 
ticipated earnings  was  estimated  and  no  capitaliza- 
tion process  was  performe(l.  The  record  shows  that: 

1.  After  describing  the  capitalization  of  income  ap- 
proach, the  witness  Vaughan  said,  "In  view  of  this 
fact  I  did  not  think  it  to  Ix'  pro])er  to  use  any  form 
of  the  income  approach  in  evaluating  these  rights." 
(R.  Tr.  1084.) 

2.  The  district  court  said,  with  reference  to  the 
witness  Courtney,  "It  isn't  a  comparable  sale  ap- 
proach, it  isn't  a  capitalization  approach.  ..."  (R. 
Tr.  1495)   (Emphasis  added.) 

3.  The  testimony  of  PUD's  witnesses  was  not  object- 
ed to  by  Seattle  on  the  grounds  that  it  was  based  ujion 
capitalization  of  earnings.  (R.    Tr.  1236-39,  14G0-G4). 


The  decision  on  PUD's  appeal,  having  been  based 
upon  the  erroneous  belief  that  its  witnesses  valued  the 
properties ' '  by  capitalizing  the  earnings  of  a  completed 
power  plant  at  Z  Canyon,  subtracting  the  cost  of  con- 
struction," calls  for  a  reconsideration. 

The  opinion  admits  the  concept  of  power  site  value 
described  as  "the  highly  enhanced  value  that  may 
attach  to  the  fully  assembled  land  package  (and  its 
several  parts)  due  to  the  fact  that  the  prospective 
power  project  is  dependent  upon  use  of  that  package," 
but  concludes  that  this  type  of  value  cannot  be  proven 
by  capitalization  of  anticipated  earnings  because  such 
proof  "necessarily  assumed  the  acquisition  of  an  FPC 
license."  Conceding  the  logic  of  this  conclusion,  it 
nevertheless  is  not  dispositive  of  this  case  where  the 
PUD  witnesses  did  not  arrive  at  value  by  use  of  the 
capitalization  of  earnings  approach. 

This  court  recognized  that  the  district  court  had 
found  the  PUD  could  be  credited  with  having  such  a 
"fully  assembled  land  package."  There  have  been  no 
sales  of  a  comparable  package,  and  PUD  witnesses  used 
the  only  method  available  to  prove  value.  Unlike  the 
capitalization  of  income  approach,  their  approach  did 
not  "necessarily"  assume  the  acquisition  of  an  FPC 
license.  Because  the  PUD  properties  are  on  a  navig- 
able stream,  the  acquisition  of  an  FPC  license  cannot 
be  ignored.  Its  absence  was  recognized  and  the  likeli- 
hood of  its  acquisition  was  weighed  in  arriving  at 
value.  (R.  Tr.  1344, 1384.) 

It  is  assumed  the  conclusion  in  the  opinion  that, 
"where  condemnor  and  condemnee  have  competed  for 
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a  IVdcr-.il  limisc,  iIk  |.i*OMpccth  of  tin-  iiliHiK'CfHMful 
coinpclitor-,  as  a  matter  of  rorcsi^'ht,  niust  \h'  (Icemcrl 
loo  speculative  to  pejMiiit  him  to  attach  value  to  the 
pre-existing  likelihood  of  his  succeeding  in  lii.s  r  f. 
I'orts,"  applies  only  if  it  is  souj^ht  to  prove  value  hy 
cai)italizatiou  ol'  earnings  and  was  reached  l>ecauHe 
of  the  mistaken  helieC  that  PTI)  had  relied  on  that 
kind  of  testimony.  If  sneli  eouelusion  was  said  to  apjdy 
to  the  testimony  of  PTD's  witnesses  or  r)ther  similar 
approaches  not  based  iij)on  capitalization  of  earnings, 
it  would  make  a  myth  of  the  C()ncej)t  of  true  powersite 
value  described  above  as  there  would  be  no  way  to 
prove  it. 

In  condenjnation  actions  l)rouglit  under  the  Federal 
Power  Act  there  will  always  be  a  successful  applicant 
for  the  license  who,  in  effect,  will  be  the  purcha.ser  of 
the  site  by  condemnation.  'Die  value  of  the  site  can  be 
neither  more  nor  less  because  tlie  owner  did  or  did  not 
compete  for  a  license.  Many  factors  enter  into  the 
granting  or  denial  of  a  license  application  that  have 
nothing  to  do  with  the  land  package  to  be  used  in  a 
])rojcct.  For  instance,  the  denial  of  a  license  to  the 
owner  of  a  land  package  because  he  fails  to  show  an 
ability  to  finance  a  project  does  not  destroy  the  value 
of  the  land  package  usable  by  a  purchaser  able  to 
finance  the  project  and  to  otherwise  qualify  for  a 
license. 

The  statement  in  the  o])iiiion  that, 

*'The  successful  licensee,  in  effect,  must  assume 
and  make  conii)ensation  for  the  very  deficiencies 
which  caused  failure  of  the  condemnee's  applica- 
tion." 
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is  not  applicable  in  the  absence  of  a  showing  that  "the 
deficiencies  which  caused  failure  of  the  condemnee's 
application"  were  deficiencies  in  the  land  package  it- 
self. No  such  showing  was  made. 

The  decision  on  PUD's  appeal  having  been  premised 
on  an  erroneous  assumption  of  fact,  which  error  of 
necessity  permeated  the  balance  of  the  opinion,  a  re- 
hearing en  banc  is  warranted. 


In  any  event,  as  was  done  by  the  Circuit  Court  of 
Appeals,  Fourth  Circuit,  in  United  States  ex  rel.  TV  A 
V.  Powelson  et  at.,  138  F.  2d  343  (CCA  4th  Cir.,  1943) 
Cert,  denied,  321  U.S.  773,  88  L.  Ed.  1067,  64  Sup.  Ct. 
612  (1944),  -the  opinion  should  be  modified  to  provide 
for  a  remand  of  the  cause  to  the  district  court  with 
leave  to  the  parties  to  produce  additional  testimony 
because  the  record  is  devoid  of  any  evidence  upon 
which  an  award  of  just  compensation  could  be  made. 

The  following  factors  warrant  such  a  modification : 

1.  This  court  concluded  its  decision  on  Seattle's 
cross-appeal  by  saying,  "...  full  market  value,  in- 
cluding power  site  value,  is  the  proper  measure  of 
compensation."   (Emphasis  added.) 

2.  The  findings  of  the  district  court  that,  "The 
highest  and  best  use  of  the  PUD  properties  sought  to 
be  condemned  in  this  action  is  for  hydroelectric  pur- 
poses," and  that,  "The  testimony  of  power  site  value 
as  expressed  by  witnesses  for  the  defendant  having 
been  stricken,  the  only  evidence  in  the  record  as  to 
value  is  that  testified  to  by  witnesses  for  the  plaintiff, 


irhicli  iHcltHirs  no  jtoiiu  r  site  I'dhu ,"  were  rccogniz***! 
and  arc(!pt('(l  hy  this  ((Hirt.  (EinpliasiM  added.; 

'.].  Scat  He,  who  (ipciK  (I  arul  flosed  tho  tcstiriiony, 
ch'ctcd  not,  to  .snhniit  rnjt,h»:i'  cvidrna"  of  value  after 
rill)  in  its  case  liad  estahlishcfl  tlic  liij^licst  and  b<*Ht 
Msc  of  its  pi'opcrties  to  ho  for  hydroelectric  purf>oHe«. 

4.  1*IJI),  in  its  motion  to  reconsider  tin-  ruling  Htrik- 
in^  its  testimony  of  fair  market  value  (K.  4H-5()), 
sought  an  order  tliat  would  [x-rmit  it  to  seek  an  inter- 
locutory aj)peal  to  this  coiiil  on  tliis  poijit. 

5.  PUD  mo\i'(l  lor  a  new  trial  ha.-eti  ui)on  entry  of 
Judgment  upon  the  testimony  of  plaintiff's  value  wit- 
Tiesses  for  the  reason  that  such  judgment  did  not  afford 
it  just  compensation  for  the  taking  of  its  properties. 
(II.  100).  This  appeal,  among  otlu-r  things,  was  ba.sed 
upon  the  denial  of  the  motion  for  new  trial.  (Specifi- 
cations of  Error  No.  7,  p.  49,  PUD's  opening  brief.) 

6.  Admittedly,  under  the  record  as  it  now  stands, 
the  properties  of  PUD  will  he  taken  without  payment 
of  just  compensation  contrary  to  the  fifth  amendment 
to  the  constitution. 

WHEREFORE,  PUD  RESPECTFULLY  PRAYS 

that  its  petition  for  rehearing  be  granted.  If  a  rehearing 
is  not  ordered,  PUD  prays  that  the  decision  be  modi- 
fied so  as  to  direct  a  remand  of  the  cause  to  the  dis- 
trict court  for  further  proceedings. 

Respectfully  submitted, 

CLARENCE  C.  DILL 
ENNIS  and  KLOBRCHE, 


CERTIFICATE  OF  COUNSEL 

I  certify  under  Rule  23  of  the  Rules  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  that 
in  my  judgment  the  foreging  Petition  for  Rehearing 
and  for  Modification  is  well  founded  and  that  it  is 
not  interposed  for  delay. 


William  G.  Ennis 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20,218 

UNITED  STATES  OF  AMERICA, 

Appellant, 

V. 
TACOMA  GRAVEL  &  SUPPLY  CO.,  INC,,  ET  AL. , 

Appellees , 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON 


APPELLANT'S  PETITION  FOR  REHEARING 


Appellant,  the  United  States  of  America,  respectfully 
petitions  this  Court  for  rehearing  of  the  Judgment  entered 
in  this  case  on  January  25,  1967.  The  bases  for  this  petition 
are  set  forth  below s 

1.  The  United  States  brought  this  suit  to  recover  the 

unpaid  balance  of  and  accrued  interest  on  a  Judgment  previously 

entered  in  the  Superior  Court  of  the  State  of  Washington.  The 

1/ 
district  court  rendered  summary  Judgment  for  the  defendants  on 


\/  Tacoma  Gravel  and  Supply  Co.  had  been  dismissed  on  motion 
of  the  United  States  (R,  \k) . 


the  ground  that  the  (Jovernment's  suit  was  barred  by  a  ■ 

Washington  statute,  R«C„W.  4.56.210,  which  prohibits  suit  on 
any  state  Judgment  more  than  six  years  after  entry  of  the  judgment. 
On  January  25,  1967,  this  Court  affirmed  the  district  court's 
decision,  holding  that  the  original  Judgment  in  favor  of  the 
United  States,  being  more  than  six  years  old,  "is  dead"  (Sl.  Op. 
p,,  3),  Acknowledging  that,  under  United  States  v.  Summerlln, 
310  UoS,  4l4,  the  United  States  could  not  be  subjected  to  any 
state  statute  which  "undertakes  to  invalidate  [a]  claim  of  the 
United  States"  (310  U,S.  at  417),  this  Court  expressly  declined  to 
decide  whether  R,C,W.  4,56.210  "also  operates  to  cut  off  the 
claim  underlying  [the]  Judgment"  (Sl.  Op.  p.  3). 

a.  In  our  view,  a  state  statute  cannot  bar  a  claim  of  the 
United  States,  regardless  of  whether  the  claim  be  on  a  Judgment  or 
inchoate o  Indeed,  as  we  urged  in  our  main  brief  (pp.  6-8),  the 
reasons  for  protecting  the  sovereign  from  limitations  on  Judgment 
claims  are  peculiarly  strong.  And,  as  we  also  indicated  in  our 
main  brief  (pp»  8-9),  it  long  has  been  established  that  statutes 
like  the  one  in  issue  here  cannot  apply  to  the  United  States. 
Because  we  thought  it  well  settled  that  a  limitation  on  suits  on 
Judgments  could  not  bar  a  suit  by  the  sovereign,  we  did  not  deem  it 
necessary  to  discuss  in  our  brief  the  question  whether,  if  the 
United  States  were  barred  from  suing  on  its  Judgment,  it 
could  still  resort  to  suit  on  its  underlying  claim. 
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b.  Contrary  to  our  position,  this  Court  concluded  that 
Summerlln  does  not  preclude  the  application  against  the  United 
States  of  state  statutes  of  limitations  relating  to  Judgments. 
Phe  Court's  reasoning  was  that  the  Summerlln  doctrine  only 
prevents  the  extinguishment  of  the  underlying  claim. 

Having  reached  this  conclusion  (which  we  believe  to  be 

srroneous), It  perforce  became  necessary  for  the  Court  to  decide 

«hether  the  extinguishment  of  the  Judgment  automatically 

destroyed  the  underlying  claim  as  well.  This  Inquiry  was 

required  because,  if  the  effect  of  applying  the  state  limitation 

m   Judgments  Is  to  divest  the  United  States  of  any  cause  of 

then, 

ictlon  against  the  appellee  debtors, /as  this  Court  recognized, 
Summerlln  comes  Into  play.  Once  again,  Summerlln  holds 
jxpressly  that  a  state  statute  of  limitations  which  purports 
;o  "Invalidate  the  claim  of  the  United  States,  so  that  it 
sannot  be  enforced  at  all"  is  a  "transgres [slon  of]  the 
Limits  of  state  power."  310  U.S.  at  417. 

Insofar  as  we  can  determine,  however,  this  Court  did 
lot  address  Itself  to  this  question.  While  reserving  decision 
)n  the  question  as  to  whether  if  a  suit  were  now  brought  on 
;he  underlying  claim  it  could  be  deemed  barred  by  limitations, 
Jhere  is  no  reference  in  the  Court's  opinion  to  the  more 
>asic  issue;  whether,  limitations  aside,  the  United  States 
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any  longer  has  a  cause  of  action  to  assert. 

The  answer  to  this  question  is  clear.  As  we  show  below, 
there  is  no  room  for  doubt  that  the  claim  merged  in  the  Judgment 
and,  therefore,  no  further  suit  on  the  claim  is  possible.  Thus, 
R.CoW.  4.56.210  not  merely  operates  to  invalidate  the  Judgment 
but,  in  addition,  destroys  the  Government's  claim. 

2o  The  authorities  are  unanimous  on  the  proposition 

that  claims  merge  in  Judgments  obtained  thereon  —  and  are 

no  longer  enforceable  except  by  the  enforcement  of  the  Judgment. 

As  stated  in  Freeman,  Judgments  (5th  ed.  1925),  §5^6  (footnotes 

omitted)? 

The  cause  of  action,  though  it  may  be  examined  to 
aid  in  interpreting  the  Judgment,  can  never  again 
become  the  basis  of  a  suit  between  the  same  parties. 
It  has  lost  its  vitality;  it  has  expended  its  force 
and  effect.  All  its  power  to  sustain  rights  and  enforce 
liabilities  has  terminated  in  the  Judgment  or  decree. 
It  "is  drowned  in  the  Judgment,"  and  must  henceforth 
be  regarded  as  functus  officio. 

And  as  enounced  in  the  Restatement  of  Judgments  (19^2),  §^7: 

Where  a  valid  and  final  personal  Judgment  in  an  action 
for  the  recovery  of  money  is  rendered  in  favor  of  the 
plaintiff, 

(a)  the  plaintiff  cannot  thereafter  maintain  an 
action  against  the  defendant  on  the  cause  of 
action;  but 

(b)  the  plaintiff  can  maintain  an  action  upon  the 

Judgment. 

Accords   Black,  Judgments  (2d  ed.  1902)  §67^.   In  this  Court's 
words  (Fillce  v.  United  States,  271  P.  2d  782,  783  (per  curiam),,' 
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;ertlorari  denied,  362  U.S.  92^); 

the  common  law  doctrine  Is  that  the  original  cauae 
of  action  becomes  merged  In  the  Judgment,  and  all 
the  plaintiff  can  thereafter  do  Is  to  sue  on  the 
Judgment.  2/ 

In  sum,  R„C,W,  4.56.210  cannot  be  applied  here.   Since 

;he  Government's  claim  merged  In  Its  Judgment,  to  apply  the 

state  statute  would  be  to  destroy  the  claim  and  leave  the 

Jnlted  States  powerless  to  recover  on  appellee's  Indebtedness 

-.0   It.  Even  under  this  Court's  limited  reading  of  the 

icope  of  Summerlin,  state  statutes  plainly  cannot  be  given 

;hat  effect. 


Since,  therefore,  the  United  States  cannot  sue 
m  its  underlying  claim,  if  R.C.W.  A. 56. 210  can  apply  to  the 
Jnlted  States   then  It  completely  destroys  not  only  the 
judgment  but  the  claim  which  has  merged  into  the  Judgment. 
3ecause,  as  this  Court  recognized,  the  Supreme  Court  has  held 
Jhat  no  state  statute  may  so  invalidate  a  claim  of  the 
Jnlted  States,  R.C.W.  4,56.210  cannot  be  applied  to  the  Government, 
■•or  this  reason,  the  district  court  erred  in  holding  that 
l.C.W,  4,56,210  could  bar  the  Government's  suit  on  its  Judgment 
igainst  the  Stanways . 

\/   The  common  law  rule  is,  of  course,  the  rule  in  Washington. 
ree  Fisher  v.  Schwabacher  Hardware  Co.,  109  Wash.  257,  I06  P. 

549  (i^a^), 
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CONCLUSION 
For  the  foregoing  reasons,  the  petition  for  rehearing 
should  be  granted  and  the  Judgment  of  the  district  court 
should  be  reversed. 
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an  Oregon  corporation. 
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Simpson  Tinthkh  Contpany, 

a  Washington  cf)r]ooration, 
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Southern  Division 


Honorable  John  C.  Rowfn,  Jitdfie 

APPELLANT'S  BRIEF  IN  REPLY 
AND  REPLICATION 


PREFACE 

This  brief  is  a  consolidation  of  Simpson  Timber  Com- 
pany's answer  to  the  Palmberg  Constniction  Co.'s  opening 
brief  in  support  of  its  appeal  and  reply  to  the  Palmlxrg 
Constniction  Co.'s  answering  brief  to  Simpson's  opening 
brief.  Inasmuch  as  Simpson  is  both  appellant  and  appellee 
and  Palmberg  is  both  appellant  and  appellee,  the  parties 
herein  will  be  referred  to  as  Simpson  and  Palmberg. 
Simpson  will  follow  the  procedure  adopte<l  in  its  open- 
ing brief  (because  of  consecutive  paginations)  and  refer 
to  references  in  the  reporter's  transcript  as  Rt.  and  ref- 
erences in  the  clerk's  transcript  as  Ct. 

SUMMARY  OF  ARGIMENTS 

Palmberg  has  failed  to  accept  and  conipK-  with  a  fun- 
damental axiom  of  litigation — that  is.  that  the  burden 
of  proof  is  upon  the  plaintiff.  Instead.  Palml>erg.  which 
was  the  plaintiff  in   the  lower  court,  has  proceeded  on 


2 

the  assumption  that  Simpson  (the  defendant)  has  the 
burden  of  proof  to  show  that  Palmberg's  unsupported 
allegations  are  not  true.  Although  Rule  18,  2(e)  of  the 
Rules  on  Appeal  of  this  court  requires  that  references 
to  facts  in  briefs  be  supported  by  specific  references  to 
the  record,  Palmberg's  brief  in  its  most  pertinent  portions 
fails  to  comply  with  this  rule.  Palmberg  has  cited  legal 
authorities  in  support  of  its  proposition  which  will  not 
withstand  even  a  cursory  scrutiny.  Simpson  frequently 
stated  in  its  opening  brief  that  there  is  no  evidence  in  the 
record  to  support  the  allegations  of  Palmberg  and  ceHain 
of  the  instructions  of  the  trial  judge,  Palmberg  has  not 
refuted  those  statements  of  Simpson  with  any  citations 
of  evidence  in  the  record.  Instead,  Palmberg's  response 
has  simply  been  that  Simpson  has  cited  only  the  evidence 
which  is  most  favorable  to  it.  The  reason  for  Palmberg's 
failure  to  cite  evidence  in  the  record  or  legal  authorities 
suppoiiing  its  propositions  is  simple.  They  do  not  exist. 

Reply  to  Palmberg's  Assignment  of  Error  No.  1 

In  this  assignment  of  en-or,  Palmberg  alleges  that  the 
court  erred  in  refusing  to  grant  its  request  for  interest 
on  the  sum  of  $16,187.00  tendered  to  it  by  the  Simpson 
Timber  Company  on  November  6,  1961.  It  is  the  con- 
tention of  Palmberg  in  its  brief  that  Simpson  withheld 
payment  of  this  amount  because  of  an  unliquidated 
counterclaim.  This  contention  is  not  true.  Simpson  did 
not  withhold  payment  of  this  amount,  but  in  fact  tendered 
it  to  Palmberg  (Pi.  Ex.  18)  which  refused  to  accept  the 
money  for  the  reason  that  apparently  it  did  not  consider 
$16,187.00  a  hquidated  amount  (Pi.  Ex.  19).  On  this 
basis  the  trial  judge  refused  to  grant  Palmberg's  request 
for  interest. 

Interest  anterior  to  judgment  is  not  allowable  in  the 
State  of  Washington  unless  the  amount  in  controversy 
is  a  liquidated  amount. 


"I  think  it  may  be  stated  that  interest  is  allowable 
whrn  a  claim  is  stated,  or  lirjiiifl;,tfd  as  to  amfnmt. 
A  stated  account  is  an  aurrcd  balance.  An  account 
which  ha.s  been  examined  htj  both  parties  (I  Bouv. 
Law  Diet.  109)  .  .  .  'Liffuiflntrd'  means  declared  hij 
the  parties  to  he  the  amount)."  (Kinphasis  supplied), 
United  States  v.  Skinner  and  Eddtf  Corporation  28 
F.2d  373  (9th  C:t.  of  Appjs.,  1928)  at  p.  .38.>386. 

Accordingly,  the  above  amount,  $16,187.00.  cotild  not 
have  been  a  lifjuidated  amoimt  npon  which  Palmberg  w 
entitled  to  interest  anterior  to  judgment  unless  l)oth  par- 
ties agreed  to  it.  There  is  no  question  but  that  Simpson 
l)elieved  that  all  it  could  possibly  owe  Palmberj;  was 
$16,187.00,  but,  this  amount  was  tendered  to  Palmberj? 
Co.  onhj  in  full  payment  of  Simp.son's  obligations  under 
the  contract: 

"We,  therefore,  enclose  our  check  in  the  sum  of 
$16,187.00  as  payment  in  full  of  all  oblifrations  of 
Simpson  to  ijou  arisinp^  out  of  its  Purchase  Order  \o. 
52471-PE,  dated  January  12,  1960,  a.s  amended  by 
Supplemental  Purchase  Order  dated  Febniar>'  17, 
1960.  (The  written  contract.)  Should  it  be  unac- 
ceptable on  that  ba.sis,  we  rcfiuest  it  be  promptly 
returned."   (Pi.  Ex.   18).   (Emphasis  supplied) 

This  tender  did  not  require  that  Palmberg  by  accept- 
ing the  check  would  waive  all  of  its  rights,  if  any,  against 
Simpson,  not  arising  out  of  the  contract  (such  as  claims 
for  work  done  but  not  pro\ided  for  in  the  contract)  nor 
did  Simpson  represent  that  the  figure  of  $16,  187.00  was 
arrived  at  by  deducting  an  unliquidated  counterclaim. 
Simpson  only  requested  that  the  amount  be  accepted  as 
full  payment  under  the  contract  with  no  offsets. 

Palmberg  cites  the  case  of  Walla  Walla  Port  Dist.  v. 
Palmbcrcr^  2S0  F.2d  237  (9th  Ct.  of  App.  1960)  in  sup- 
port of  its  right  to  interest  on  the  sum  of  $16,187.00. 
What  Palmberg  has  failed  to  reeognize  is  the  clear  dis- 
tinction that  the  court  drew  at  p.  241   of  its  decision; 


that  is,  the  distinction  between  a  tender  of  payment  rep- 
resented to  be  payment  in  full  for  all  work  performed, 
and  a  tender  of  payment  represented  to  be  payment  only 
for  work  done  under  a  contract.  It  is  the  latter  type  of 
tender  that  was  made  by  Simpson. 

Palmberg  never  billed  Simpson  for  $16,187.00.  Palm- 
berg  refused  to  agree  that  the  sum  constituted  full  pay- 
ment under  the  contract;  how  could  the  $16,187.00  con- 
stitute a  liquidated  amount  upon  which  Palmberg  is  now 
entitled  to  interest? 

It  is  particularly  anomalous  and  inconsistent  that  Palm- 
berg should  now  take  the  position  that  this  amount  was 
was  liquidated.  Palmberg,  prior  to  the  trial  and  during 
the  trial,  attempted  to  prove  that  Simpson  had  made  a 
mistake  in  computing  the  $16,187.00  because  it  had  not 
credited  Palmberg  with  the  fuU  amount  of  materials  con- 
tained in  the  fill  area. 

In  addition,  Palmberg  submitted  evidence  purporting 
to  show  the  amount  of  the  work  it  did,  nature  of  the 
work  and  the  value  of  its  services. 

".  .  .  If  evidence  is  necessary  to  establish  the  amount 
of  the  claim,  then  interest  anterior  to  judgment  is 
not  allowable.  'Where,  however,  the  demand  is  for 
something  which  requires  evidence  to  establish  the 
quantity  or  amount  of  the  thing  furnished  or  the 
value  of  the  services  rendered,  interest  will  not  be 
allowed  prior  to  judgment.'  Wright  v.  Tacoma,  87 
Wash.  334,  353,  151  Pac.  837;  Lloyd  v.  Am.  Can  Co., 
128  Wash.  298,  314,  222  Pac.  876;  Brewster  v.  State, 
170  Wash.  422,  424,  16  P.2d  813";  [Hansen  &  Row- 
land v>.  C.  F.  Lytle  Co.,  167  F.2d  170  (9th  Ct.  of 
App.,  1948).] 

The  trial  court  correctly  refused  to  grant  Palmberg 
interest  anterior  to  judgment,  for  there  never  was  a  liquid- 
ated amount  upon  which  interest  could  be  computed. 

Reply  to  Palmberg's  Assignment  of  Error  No.  2 

In  its  Assignment  of  Error  No.  2  Palmberg  argues  that 
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it  was  projiuliced  by  the  pretrial  judge's  order  granting 
in  part  and  denying  in  part  defendant's  motion  for  sum- 
mary judgment  (C:t.  134).  Palmherg's  arguments  supp<»rt- 
ing  dus  assigmnent  of  error  are  somewhat  (hfficuh  to 
follow.  They  appear  to  be,  (1)  that  the  partial  sum- 
judgment  was  only  interloeutory  and,  (2)  because  of  the 
order  it  was  prevented  from  submitting  evidence  to  the 
jury. 

It  is  diffieult  to  understand  how  Falmberg  was  prcj- 
udieed  bceause  of  the  faet  that  the  partial  summar>  judg- 
ment entered  by  the  court  (Ct.  1-3.5-1.36)  was  interlocu- 
tory in  nature  rather  than  final.  The  burden  was  upon 
Palmbcrg  to  convince  the  trial  judge  that,  if  it  was  pre- 
vented in  any  manner  from  introducing  evidence  in  sup- 
port of  its  cause,  that  the  partial  summar>-  judgment 
should  be  relaxed  or  modified.  In  actual  fact,  Palmberg 
was  not  prohibited  l)y  the  trial  judge  from  introducing 
any  evidence  at  the  time  of  trial  on  the  basis  of  the  par- 
tial summary  judgment  although  Simpson  argued  stren- 
uously that  certain  evidence  submitted  by  Palmberg  did 
in  fact  fall  within  the  prohibitions  of  that  partial  sum- 
mary judgment.  Palmberg  has  not  cited  this  court  to  one 
instance  in  the  record  where  the  trial  court  sustained  an 
objection  to  its  evidence  because  of  the  partial  summary 
judgment,  nor  has  Palm])erg  cited  one  instance  in  the 
record  where  it  made  an  offer  of  proof  of  evidence  ex- 
cluded by  the  partial  summar\   judgment. 

The  second  argument  of  the  Palmberg  Constniction 
Co.  in  its  support  of  this  assignment  of  error  is  that  it 
was  precluded  by  the  partial  summar>  judgment  from 
introducing  evidence  in  support  of  its  cause.  As  |X>inted 
out  abo\e  nothing  can  be  further  from  the  tnith.  On 
page  20  of  its  brief,  the  Palmberg  Constniction  Co.  states: 

"By  reason  of  this  order  Palmberg  at  trial  was  not 
permitted  and  did  not  attempt  to  introduce  its  e\i- 
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dence  of  what  it  had  been  told  by  Simpson  as  to 
the  nature  of  the  materials  and  the  quantities  and 
amounts  in  the  areas  originally  designated." 

This  statement  by  Palmberg  is  not  true.  The  trial  court 
specifically  ruled  that  Palmberg  could  introduce  any  such 
evidence  in  order  to  show  a  breach  of  duty  on  the  part 
of  Simpson  (Rt.  p.  40,  L.  21-p.  42,  L.22),  however,  no 
such  evidence  was  even  introduced.  (Simpson's  opening 
brief,  p.  45). 

Palmberg  suflFered  no  prejudice  by  the  entry  of  the 
partial  summary  judgment. 

Reply  to  Palmberg's  Assignment  of  Error  No.  3 

It  was  and  is  Simpson's  position  that  Palmberg  breached 
its  contract  because  it  failed  to  complete  the  work  within 
the  time  provided  in  the  contract.  The  factual  matter 
with  respect  to  the  time  for  completion  are  not  in  con- 
troversy. After  the  original  documents  comprising  the 
contract  were  executed,  Palmberg,  by  its  letter  of  Feb- 
ruaiy  5,  1960  (Pi.  Ex.  9)  offered  to  bring  another  dredge 
on  the  job  under  certain  terms  and  conditions.  Simpson 
did  not  accept  this  offer,  but  rather  submitted  to  Palm- 
berg its  purchase  order  dated  February  17,  1960  (Pi. 
Ex.  10),  which  specifically  conditioned  the  modification 
of  the  original  agreement  requiring  the  addition  of  a 
second  dredge  as  follows: 

"Supplemental  to  the  terms  and  conditions  included 
in  Purchase  Order  No.  52471-PE  for  fill  by  hydraulic 
dredging,  the  following  additional  terms  are  added 
to  cover  the  operation  of  a  second  12-inch  dredge 
in  order  to  permit  completing  of  the  fill  operation 
btj  June  1,  1960."  (Pi.  Ex.  10.)  (Emphasis  supplied) 

These  terms  and  conditions  were  added  for  one  pur- 
pose and  one  purpose  only,  to  permit  completing  the  fill 
operation  by  June  1,  1960.  Palmberg  accepted  Simpson's 
counter-offer  by  supplying  a  second  dredge  to  the  job 
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and  ])y  l)illing  Simpson  for  an  additional  $4,oOO.(X)  mobil- 
ization charge  (Hi.  F.  762,  L.  10;  P.  7a3.  L.  6).  The  law 
is  quite  dear  that  an  offer  which  calls  for  the  doing  of 
a  particulaar  act  by  tiie  offeree  may  he  acc-cptcd  by 
l)erformance  of  that  act.  17  CJ.S.  Contracts,  Sec.  41(d), 
p.  668. 

The  trial  court's  failure  to  rule  as  a  matter  of  law 
that  the  contract  provided  for  a  completion  date,  and 
its  leaviuc;  that  portion  of  the  contract  for  the  jnr>''s 
construction  was  clearly  beneficial  to  Palmherg  rather 
than  prejudicial.  The  failure  of  the  trial  court  to  instnict 
the  jury  that  the  contract  provided  for  a  June  1,  1960, 
completion  date  is  an  additional  example  of  how  the 
instructions  Riven  were  prejudiced  in  favor  of  Palml>crg 
and  deprived  Simpson  of  its  substantial  riglits. 

Replication  on  Simpson's  Assipnmrn!  of  Flrror  No.  3 

In  Simpson's  Assignment  of  Error  No.  3  ( Simpson's 
opening  brief,  p.  30),  Simpson  urged  error  to  the  court's 
Instruction  No.  7. 

Palmberg  in  its  brief  has  cited  no  authorities  in  sup- 
port of  this  instruction  for  the  simple  reason  that  there 
are  none.  As  pointed  out  in  Simpson's  opening  brief 
(p.  30),  this  instniction  does  not  state  the  law. 

Palmberg  attempts  to  justify  this  instniction  by  argu- 
ing that  there  is  evidence  in  the  record  of  Palmlx'rg's 
inquiries  with  respect  to  the  included  matters,  and  that 
there  is  evidence  that  Simpson  failed  to  make  a  full  dis- 
closure. Palmberg  supports  these  arguments  only  by  un- 
true statements  and  misrepresentations  of  the  record. 

At  page  28  of  its  brief,  Palmberg  represents  that  there 
were  presumably  records  of  prior  dredging  work  avail- 
able to  Simpson  which  Sim]rson  made  no  effort  to  re- 
view and  ne\er  produced.  Palmberg  has  failed  to  inform 
the  court  that  there  were  no  such  records  a\ailable  to 
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Simpson  (Rt.  125),  but  in  fact  Simpson  did  make  avail- 
able to  Palmberg  prior  to  the  time  that  the  contract 
was  actually  executed,  its  engineer,  Mr.  John  Sells,  who 
was  famihar  with  the  prior  dredging  work  (Rt.  802). 

Mr.  Sells,  who  was  not  employed  by  Simpson  at  the 
time  of  trial,  testified  as  follows: 

"Q.  For  what  reasons  were  you  introduced  to  these 
contractors? 

"A.  Well,  because  I  was  familiar  with  the  ground,  and 
I  had  worked  on  the  previous  dredging"  (Rt.  p. 
802,  L.  11-20) 

At  page  28  of  its  brief,  Palmberg  states  that  Simpson 
failed  to  disclose  to  Palmberg  the  fact  that  there  were 
not  350,000  cubic  yards  available  in  the  primary  dredge 
area.  This  is  not  true.  It  was  the  testimony  of  Oliver 
Ashford,  Simpson's  engineer,  that  this  fact  was  revealed 
to  Palmberg  prior  to  the  contract  (Rt.  p.  153)  and  there 
is  no  controversy  that  accurate  cross-sections  showing 
the  exact  amount  of  materials  in  the  primary  dredge 
area  were  furnished  to  the  Palmberg  Construction  Co. 
prior  to  commencement  of  its  operations  (Rt.  p.  444, 
L.  2-6,  p.  442,  L.  25— p.  443,  L.  25).  At  page  29  of  its 
brief,  the  Palmberg  Construction  Co.  states: 

"Simpson's  engineer  testified  that  he  told  Palmberg 
prior  to  the  formation  of  the  contract  that  Simpson 
had  no  knowledge  of  any  piling." 

This  statement  is  misleading.  The  actual  statement  of 
Simpson's  engineer  was: 

"Q.  Then  what  specifiically  did  you  advise  Mr.  Palm- 
berg about  the  possibility  that  there  might  be 
some  buried  or  submerged  piling  in  there? 

"A.  Well,  that  was  the  same  statement  that  we  gave 
to  all  the  bidders,  that  while  we  had  no  knowl- 
edge of  any  piling,  it  is  possible  that  there  are 
some  that  are  broken  off  and  eaten  down  to  the 
gravel  line  of  the  fUl"  (Rt.  226,  11.  1-8) 
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AltlK)up;h  as  Palin])erg  has  indicated  at  page  29  of  iU 
brief,  Simpson  acknovvKul^fd  that  some  of  the  buried 
piling  encountered  by  Palmberg  in  its  operation  were 
part  of  an  old  railroad  trestle,  Palmbrrg  introduced  not 
a  scintilla  of  evidence  that  Simpson  knew  of  this  fati 
prior  to  the  time  that  dredging  was  done  by  Palmlnrrg. 
In  fact,  Palmborg  itself  discovered  that  this  piling  was 
part  of  an  old  dock  (Rt.  549,  11.  11-13).  The  testimony 
of  Palmberg's  witness  was  that  the  pilings  were  driven 
in  the  180{)'s  (Rt.  p.  549,  II.  11-13).  which  was  substan- 
tially prior  to  the  time  that  Simpson  had  any  operations 
in  the  Shclton  area  (Court's  Instructions  to  Jur>-,  p.  12, 
Admitted  Fact  No.  VIII). 

At  page  29  of  its  brief,  Palmberg  states: 

"Specific  inquiry  as  to  the  nature  of  the  materials 
was  made  by  Palmberg."  (Rt.  103-104) 

Obviously  this  statement  was  made  in  an  effort  to 
show  that  inquiry  was  made  b\'  Palmberg  with  respect 
to  the  matters  included  in  the  instruction.  This  statement 
by  Palmberg  is  not  true.  The  only  evidence  of  inquir>-  is 
testimony  by  H.  G.  Palmberg  (Rt.   103-104)  as  follows: 

"I  raised  the  question  about  the  possibility  of  cob- 
bles of  a  larger  size,  nmning  into  boulders,  whether 
or  not  these  might  prrnail  at  greater  depths  in  the 
area  proposed  to  be  dredged  .  .  ."  (Rt.  103.  11.  11-15) 

Palmberg  has  cited  no  evidence  in  the  record  tending 
to  prove  either  directly,  circumstantial!)  or  impliedly  that 
Simpson's  response  to  this  question  was  not  tnithful  and 
to  the  full  extent  of  its  knowledge,  nor  has  it  cited  the 
court  to  any  e\  idence  in  the  record  showing  that  it  en- 
countered "cobbles  of  a  larger  size"  at  greater  depth  dur- 
ing its  dredging  operations.  Palmberg's  own  dredge  op- 
erator testified: 

"We  didn't  have  any  shut  downs  as  I  remember 
on  materials,  sand  and  gra\el  materials  too  large  to 
go  through  our  pipe."  (Rt.  p.  557.  11.  14-16) 
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Clearly,  the  above  inquiry  and  Simpson's  response  can- 
not support  the  instruction  urged  as  error. 

At  page  30  of  its  brief,  Palmberg  Construction  Co. 
states: 

"The  jury  was  also  clearly  entitled  to  find  that 
Simpson  knew  or  should  have  known  much  more 
about  the  nature  of  the  materials  and  the  likelihood 
of  substantial  obstacles  being  encountered  in  the 
areas  than  was  included  in  those  disclosures  which 
it  elected  to  make." 

The  Palmberg  Construction  Co.  has  not  pointed  to 
one  disclosure  made  by  Simpson  which  was  not  full  and 
complete  to  the  best  of  its  knowledge. 

Palmberg's  argument  against  Simpson's  Assignment  of 
Error  No.  3  is  contrived  without  concern  for  the  truth. 
At  pages  18  and  19  of  Palmberg's  brief,  where  a  con- 
trary proposition  is  in  its  favor,  Palmberg  argues  as 
follows : 

".  .  .  The  written  contract  contained  no  warranties 
with  respect  to  the  quantity  not  only  of  trash,  but 
of  such  obstacles  as  sinker  logs,  concrete  blocks, 
buried  and  submerged  piling  and  other  foreign  ob- 
jects encountered.  Obviously,  the  written  contract 
contemplates  no  such  possibility  and  itself  contained 
no  warranty  with  respect  to  the  absence  or  presence 
of  such  conditions,  which  were  obviously  unknown 
at  the  time  to  either  of  the  parties."  (Emphasis 
supplied ) 

This  statement  of  Palmberg's  which  is  wholly  incon- 
sistent with  its  reply  to  Simpson's  Assignment  of  Error 
No.  3  constitutes  an  admission  by  Palmberg  Construc- 
tion Co.  that  there  is  no  evidence  in  the  record  showing 
prior  knowledge  on  the  part  of  Simpson  Timber  Com- 
pany. The  fact  that  the  parties  were  unaware  of  such 
conditions  did  not,  however,  prevent  them  from  making 
provisions  in  the  written  contract  for  their  occurrence 
(Df.  Ex.  Al,  p.  2). 
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Replication    on    Simpnon^    \f^1^if^nmvn\n   of    Error 
No.  4  and  No.  5 

Palmbcrg  attempts  to  justify  the  trial  c-ourt's  giving 
of  Instructions  No.  20  and  No.  22  by  citing  the  case  of 
Walla  Walla  Port  District  v.  Palmhrrfr,  280  F.2<1  2T7 
(9th  Ct.  of  App.  1960)  (P.  31  of  Palmbcrg's  brief).  The 
Walla  Walla  Port  District  v.  Palmhcrg  case  was  one  in 
which  the  Palmbcrg  Construction  Co.  (then  a  proprietor- 
ship owned  by  II.  G.  Palmbcrg  who  is  the  president, 
principal  owner  and  operator  of  Palmbcrg  CJonstniction 
Co.,  a  corporation)  alleged  that  the  Walla  Walla  Port 
District  had  certain  information  with  respect  to  sub- 
surface conditions  which  was  not  revealed  even  though 
Mr.  Palmbcrg  made  specific  requests  for  such  informa- 
tion. At  the  trial  of  the  Walla  Walla  Port  District  case, 
it  became  clear  that  in  fact  the  Walla  Walla  Port  Dis- 
trict did  have  information  which  it  had  not  revealed  to 
Mr.  Palmbcrg.  It  is  of  interest  to  note  that  Mr.  Palm- 
berg  in  this  action  has  made  allegations  and  representa- 
tions in  the  pretrial  order  and  the  proposed  statement 
of  the  case  to  the  jury  which  are  almost  identical  with 
those  made  in  the  Walla  Walla  Port  District  case.  How- 
ever, from  an  examination  of  the  record  in  this  case,  it 
becomes  clear  that  the  Walla  Walla  Port  District  case 
and  the  present  case  are  not  similar.  The  record  in  this 
case  does  not  show  that  Simpson  Timber  Company  with- 
held any  infoiTnation  it  possessed  from  Palmbcrg  (as 
Palmberg  has  admitted  at  page  19  of  its  brief)  nor  does 
the  record  in  this  case  show  that  Mr.  Palmberg  made 
inquiry  which  was  not  truthfully  answered. 

The  contract  made  specific  provision  for  the  occur- 
rence of  debris  in  Palmberg's  dredging  operations.  Palm- 
berg is  not  entitled  to  additional  compensation  for  doing 
that  which  it  contracted  to  do. 

Palmberg  in  its  brief  makes  frequent  reference  to  the 
case  of  Walla  Walla  Port  District  v.  Palmhcrg,  supra,  as 
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supporting  many  of  its  arguments.  The  Walla  Walla  case 
is  factually  distinguishable  from  the  present  case.  How- 
ever, an  examination  of  the  Walla  Walla  case  is  helpful 
for  in  the  comparison  between  that  case  and  the  present 
case  it  becomes  very  apparent  that  Palmberg  has  vir- 
tually left  no  stone  unturned  in  unsuccessfully  twisting 
the  facts  of  this  case  to  make  it  merely  a  retrial  of  his 
Walla  Walla  case. 

Replication  on  Simpson's  Assignments  of  Error 
No.  6  and  No.  7 

Palmberg  in  its  brief  has  given  no  citations  of  author- 
ity or  any  argument  containing  merit  in  opposition  to 
Simpson's  Assignments  of  Error  No.  6  and  7.  There- 
fore, no  further  argument  is  considered  to  be  necessary. 

Replication  on  Argument  on  Assignment  of  Error  No.  8 

Palmberg  cites  no  evidence  in  the  record  to  support 
Instruction  No.  27  other  than  a  reference  to  Pi.  Ex.  25 
which  is  Palmberg's  letter  of  November  3,  1960  and  Pl- 
Ex.  No.  12,  Palmberg's  letter  of  February  20,  1961.  Ex- 
amination of  both  of  these  letters  readily  demonstrates 
that  neither  of  them  constitutes  a  demand  for  additional 
compensation,  or,  in  fact,  allege  a  change  in  circum- 
stances from  those  provided  for  in  the  contract.  Neither 
of  these  letters  sets  out  any  terms  of  the  alleged  implied 
agreement.  On  p.  34  of  Palmberg's  brief,  Palmberg  states 
that  "the  jury  was  entitled  to  find  that  from  that  point 
forward  Palmberg  (obviously  with  Simpson's  acquies- 
cence) ceased  billing  at  the  contractual  rate  to  await  a 
final  settlement."  Palmberg  cites  no  evidence  in  the  rec- 
ord to  support  this  statement  which  is  simply  not  true. 
The  record  clearly  indicates  that  immediately  prior  to 
Palmberg's  November  3,  1960  letter  it  had  been  notified 
by  Simpson  that  its  billings  were  some  80,000  yards  in 
excess  of  the  actual  amount  of  yardage  placed  in  the  fill 
and  that  its  billings  should  be  accordingly  reduced  (Pi. 
Ex.   11).   Palmberg  would  now  have  the  court  believe 
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that  subseqiicnl  lo  lliis  notification,  it  withlirld  further 
bilh'n^s  to  Simjyson  siiTii)Iy  })rcan.so  it  expected  a  final 
scttlnncnt,  provichii^  lor  acl(h'tional  compr-nsation.  ap- 
parently ex  ccmtrnrtii.  This  is  a  flaj^rant  misrepresenta- 
tion on  the  part  of  Palmher^  for  the  reajrd  specifically 
designates  the  reason  why  })ilh*ngs  were  withheld.  Palm- 
berg's  monthly  statements  to  Simpson  set  forth  the  rea- 
son why  bilhngs  for  yardages  pumped  were  in  fact 
withheld: 

"Payment  under  tids  item  to  he  held  in  ahetjance 
pendinp,  resolution  of  final  total  i/ardage."  (Pi.  Ex. 
31,  statement  on  Nov.  7,   1960) 

This  same  notation  is  found  in  Palmberg's  billings  to 
Simpson  of  December  5,  1960  and  January  27,  lf)61  (Pi. 
Ex.  31).  These  statements  of  Palmberg  clearly  demon- 
strate the  reason  for  withholding  yardage  billings,  and 
Palmberg  .should  not  be  permitted  to  mislead  the  court 
on  this  issue. 

The  most  fatal  defect,  however,  in  Palmberg's  argu- 
ment in  favor  of  an  implied  contract,  is  that  it  has  not 
cited  (and  cannot  cite)  any  evidence  in  the  record  of 
conduct  on  the  part  of  Simpson  which  would  support 
an  implied  agreement.  The  law  of  the  State  of  Wash- 
ington respecting  this  question  has  been  stated  as  follows: 

"It  has  been  repeatedly  held  in  Washington  that, 
to  prove  an  implied  contract  the  part\-  claiming  the 
benefit  of  such  a  contract  must  establish  that  there 
was  a  meeting  of  the  minds  of  the  parties  on  the 
terms  of  the  implied  contract  .  .  ."  (Citing  cases) 

Asheim  v.  'Pig,eon  Hole  Parkin^:.  Inc.,  175  Fed.  Supp. 
320,  330,  aff.  283  F.2d  2<S8  (D.C.  Ed.  \Vn.  1959,  aff. 
9th  Ct.  of  App.  1960).  See  also  Kellogg  v.  Glccson,  27 
Wn.2d  501,  178  P.2d  969  (1947);  Ross.  v.  Roijmcr,  32 
Wn.2d  128,  201  P.2d  129  (1948);  and  Johnson  v.  Nasi, 
50  \\'n.2d  87,  309  P.2d  380  (1957),  where  the  ctnirt 
held  at  p.  91: 

"The  burden   of  pro\ing   a   contract   whether  ejt- 
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pressed  or  implied,  is  on  the  party  asserting  it, 
and  he  must  prove  each  essential  fact,  including 
the  existence  of  a  mutual  intention." 

Although  Palmberg  would  like  the  court  to  find  an 
implied  contract,  it  has  not,  and  cannot  cite  any  evi- 
dence of  such  a  contract. 

Replication  on  Simpson's  Assignment  of  Error  No.  9 

Palmberg  at  p.  36  of  its  brief  states  that  Simpson  ad- 
mitted during  trial  that  it  was  mistaken  with  respect  to 
some  information.  Palmberg's  reference  is  to  page  153 
of  the  transcript.  An  examination  of  that  page  of  the 
transcript  and  other  evidence  submitted  clearly  shows 
that  Simpson  was  not  mistaken  at  the  time  the  contract 
was  actually  entered  into  with  respect  to  the  indicated 
matter  (Rt.  p.  154-155,  Pi.  Ex.  8,  Pi.  Ex.  6  a-j).  There 
could  not  have  been  a  bona  fide  mutual  mistake.  The 
record  further  indicates  that  although  Simpson  may  not 
have  had  actual  knowledge  of  some  subsurface  debris, 
it  warned  Mr.  Palmberg  and  other  bidders  that  they 
should  be  aware  of  the  possibility  that  such  debris 
could  be  encountered  (Rt.  226). 

Although  it  may  be  that  neither  party  was  aware  of 
debris  which  might  be  encountered,  they  made  provi- 
sion for  the  possibility  of  encountering  it  in  their  con- 
tract (Df.  Ex.  A  1  at  p.  2). 

The  Washington  Supreme  Court  in  the  case  of  Thiel 
V.  Miller,  122  Wash.  52,  58,  209  Pac.  1081,  1084  (1922) 
held: 

"This  is  not  a  case  of  mistake  of  either  party  in 
erroneously  consciously  assuming  as  a  fact  that  which 
was  not  a  fact,  .  .  .  but  it  was  a  case  of  all  parties 
voluntarily  entering  into  a  contract  in  the  face  of 
their  conscious,  present  want  of  knowledge  of  facts, 
which  they  all  then  manifestly  concluded  would  not 
influence  their  action  or  induce  them  to  refrain  from 
entering  into  the  contract  whatever  the  facts  might 
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be.  Wc  arc  of  llic  opinion  that  there  is  no  such 
iniiliial  mislakc  Iicrc  shown  as  to  entitle  appellants 
to  a  rescission  of  the  contract . .  ." 

This  principal  is  applica])lc  in  (lie  present  case. 

Tn  addition,  there  is  ahsolntely  no  testimony  in  the 
record  that  Mr.  Falinherfi  nor  anyone  else  with  Palm- 
herg  was  unaware  of  the  possibility  of  encountering  these 
difficulties,  and,  in  fact,  Palinber^'s  dredge  superintendent 
stated  while  on  the  witness  stand  that  the  obstacles  en- 
countered in  the  course  of  the  dredpinK  operation  were 
cjuile  ordinary  to  an  area  such  as  the  .Shelton  Harbor 
(Rt.  p.  548,  II.  18-20,  Ht.  p.  560). 

The  Palmberg  Construction  Co.  has  cited  no  evidence 
which  would  sujiporl  the  court's  instruction  on  mistake. 

Replication  on  Simpson's  AH.Hipnnienl  of  Error  No.  10 

Palmberg,  in  its  reply  to  Simpson's  Assignment  of  Error 
No.  10,  has  for  the  first  time  throughout  the  course  of 
this  litigation  attempted  to  draw  a  distinction  bet\veen 
the  word  debris  as  used  by  the  parties  in  the  consumma- 
tion of  the  contract  and  during  the  course  of  the  dredg- 
ing, and  debris  as  Palmberg  would  now  have  the  court 
believe  that  the  word  debris  should  be  defined.  Palm- 
berg at  the  time  it  executed  the  contract  and  during 
the  dredging  operations  intended  the  word  debris  to  mean 
and  in  fact  used  debris  to  include  all  of  the  foreign 
obstacles  and  objects  actually  encountered  in  the  dredg- 
ing operations.  In  its  letter  of  November  3.  1960  ( PI. 
E.\.  25),  the  Palmberg  Construction  Co.s  president,  H. 
G.   Palmberg,   stated: 

".  .  .  that  it  seems  that  a  contributing  cause  to 
this  has  been  to  a  great  extent  due  to  the  unusual 
amounts  of  forest  trash,  such  as  limbs,  logs,  piling, 
sticks,  etc.,  which  we  ha\e  encountered  .  .  . ' 

In  its  letter  of  September  6,  1961  (Pi.  Ex.  14)  the 
Palmberg  Construction  Co.'s  president.  H.  G.  Palmlx-rg. 
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the  person  who  actually  prepared  the  contract  provid- 
ing for  the  occurrence  of  debris,  stated: 

"Actually,  in  performing  the  work  we  encoun- 
tered considerable  quantities  of  forest  trash  (sic), 
particularly  in  the  ferry  channel  area  and  in  the  Mill 
2  site  dredging  area.  Included  in  this  trash  was  a 
considerable  volume  of  sunken  logs  as  well  as  piling 
that  had  been  driven  throughout  the  dredging  areas. 


In  the  September  6,  1961,  letter  (Pi.  Ex.  14  at  p.  4), 
the  Palmberg  Construction  Co.,  in  an  itemization  fur- 
nished to  Simpson  Timber  Company,  listed  time  loss 
attributable  to  debris  encountered,  including  piling,  logs, 
cement  blocks,  etc.,  as  follows: 

"Actual  pumping  hours  lost  directly  due  to  the 
encountering  of  forest  debris,  as  submitted  to  you 
in  previous  tabulations  ..." 

The  Palmberg  Construction  Co.'s  dredge  superintend- 
ent referred  to  the  obstacles  encountered  during  Palm- 
berg's  dredging  operations  as  "ordinary  debris"  (Rt.  548, 
11.  13-17). 

Clearly,  at  all  times  up  until  the  filing  of  its  brief, 
Palmberg  included  within  the  meaning  of  debris  all  the 
obstacles  it  encountered  during  its  dredging  operations 
for  Simpson.  Now  in  order  to  prevail,  it  must  inconsist- 
ently distinguish  between  debris  and  other  items. 

It  is  interesting  to  note  in  Walla  Walla  Port  Dis- 
trict V.  Palmberg,  supra,  in  which  the  president  of  the 
present  plaintiff  corporation,  H.  G.  Palmberg,  was  the 
plaintiff,  Mr.  Palmberg  also  made  the  allegation  that 
he  was  entitled  to  additional  compensation  because  of 
encountering  certain  foreign  obstacles  in  the  course  of 
his  dredging  operations.  His  contract  with  the  Walla 
Walla  Port  Commission  made  provisions  for  encountering 
"debris"  as  did  Palmberg's  contract  with  Simpson.  In  that 
case  the  "debris"  consisted  of  asphalt  paved  roadways, 
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trees,  fence  posts,  telephone  poles,  wire,  etc.  In  the  Walla 
Walla  rnrt  District  tx  Palmhrrfi  case,  Mr.  Palmherj^  was 
denied  recovery  lor  the  difficulty  he  encountered  in  re- 
moving this  debris  because  of  the  contract  provisions. 
In  this  respect  the  Walla  Walla  Port  District  v.  Palmherg 
case  is  factually  similar  to  the  present  case.  Mr.  Palm- 
herg  knew  the  meamng  of  dehris  when  he  prepared 
the  contract  between  the  Palmberg  Omstruction  (>).  and 
the  Simpson  Timber  Company  and  these  matters  were 
provided    for. 

Palmberg  is  not  entitled  to  any  additional  recovery 
because  of  debris  encountered. 

Replication  on  Simpson's  Assi^s^nmrnt  of  F>ror  N»».    1  1 

In  the  first  of  its  arguments  on  this  assignment  of  error 
Palmberg  attempts  to  show  why  the  actual  specifications 
for  the  job  (the  cross-sections  Pi.  Ex.  6a-j)  cannot  !>e 
incorporated  in  the  contract.  According  to  Palml^erg's 
argument  these  cross-sections  were  only  to  be  used  for 
measuring  the  fill  area.  A  simple  reference  to  the  con- 
tract shows  that  no  such  intention  is  apparent.  The  pro- 
vision of  the  contract  is: 

"Plats  or  cross-sections  of  surveys  shall  be  given 
to  us  for  checking  before  dredging  commences  and 
within  thirty  d.iys  after  completion  of  the  dredging 
operations."  (Df.  Ex.  1,  p.  2) 

There  is  no  provision  that  these  cross-sections  would  l>e 
limited  only  to  the  fill  area. 

When  constming  contracts  the  intention  of  the  parties 
controls  and  the  interpretation  which  the  parties  have 
placed  on  it  will  be  given  great  if  not  controlling  weight. 
Kennedy  v.  Weyerhaeuser  Timber  Company,  .54  \Vn.2d 
766,  344  P.2d  1025  (1959);  Fancher  v.  Landrcth,  51  Wn 
2d  297,  317  P.2d  1066  (1957). 

The  interpretation  that  the  parties  place  upon  this 
provision  of  the  contract  is  clear.  A  simple  examination 
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of  the  cross-sections  (Pi.  Ex.  6a-j)  shows  that  those 
cross-sections  include  both  the  fill  and  the  dredging  areas. 
In  addition,  Palmberg  actually  dredged  the  eastern  areas 
shown  on  those  cross-sections  exactly  as  they  are  set 
forth  and  no  objection  thereto  was  made  until  some 
time  after  the  commencement  of  this  litigation. 

In  support  of  its  second  argument  to  this  assignment 
of  error,  Palmberg  cites  the  court  (Palmberg's  brief,  pp. 
44_45)  to  cases  holding  that  where  plans  and  specifi- 
cations of  work  to  be  performed  under  a  contract  mis- 
represent conditions  or  the  work  to  be  done,  the  con- 
tractor may  recover  for  resulting  extra  work  or  expense. 
Palmberg  has  failed  to  inform  the  court,  however,  that 
in  each  of  the  cases  it  cites,  the  plans  or  specifications 
in  controversy  were  actually  embodied  in  and  made  a 
part  of  the  written  contract.  In  the  present  case,  the  con- 
tract (which  was  prepared  by  Mr.  H.  G.  Palmberg, 
Palmberg's  president,  Rt.  p.  91,  11.  12-14)  contains  no 
reference  whatsoever,  either  collaterally,  indirectely,  or 
impliedly,  to  Plaintiff's  Exhiibt  No.  2.  The  only  refer- 
ence to  plans  or  specifications  contained  within  the  con- 
tract which  was  prepared  by  Mr.  Palmberg  is  to  the 
cross-sections  (Pi.  Ex.  Ga-j)  which  tvere  in  fact  furnished 
to  Mr.  Palmberg  for  checking  before  dredging  com- 
menced. 

Simpson  does  not  believe  the  contract  between  it  and 
Palmberg  contains  any  ambiguity  with  reference  to  its 
incorporation  of  the  cross-sections  (Pi.  Ex.  6a-j).  How- 
ever, if  there  is  such  an  ambiguity  it  must  be  construed 
in  favor  of  Simpson  and  against  Palmberg.  Osborn  v. 
Boeing  Airplane  Company,  309  F.2d  99  (9th  Ct.  of  App., 
1962);  Sunset  Oil  Co.  v.  Vertner,  34  Wn.2d  268,  208 
P.2d  906  (1949);  Wise  v.  Farden,  53  Wn.2d  162,  332 
P.  2d  454  (1958);  Caterpillar  Tractor  Co.  v.  Collins 
Machinery  Co.,  286  F.2d  446  (9th  Ct.  of  App.,  1960). 
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Rrplication  on  SittipMf>trH  AHMi^nitirntH  «»f  Error 
NoM.  12,  I.J,  II  ami  13 

In  its  ar^iiniciit  on  ihcsc  assij^nmciils  of  error,  Palm- 
berg  follows  the  procedure  it  has  adopted  throughout 
its  brief,  and  makes  general,  vague  reference  to  evidence, 
but,  with  one  exception,  does  not,  as  is  required  by  Hule 
18,  2(e),  Rules  on  Appeal,  United  States  9lh  CJourl  of 
Appeals,  cite  where  in  the  record  that  evidence  can  be 
found.  The  reason  for  its  failure  to  do  so  is  apparent. 
There  is  no  such  evidence.  Simpson  respectfully  submits 
that  inasmuch  as  Palmberg  has  not  conformed  with  the 
rules  on  appeal,  its  arguments  on  these  assignments  of 
error  do  not  merit  consideration  by  the  court. 

The  one  exception  wherein  Palmberg  has  cited  evi- 
dence in  the  record  allegedly  supporting  its  position  is 
found  at  page  51  of  its  brief.  This  evidence  allegedly 
proves  that  certain  slopes  constructed  by  Palmberg  con- 
tained many  thousand  more  yards  of  material  than  were 
represented  and  credited  by  Simpson.  The  e\  idence  cited 
(Rt.  pp.  584-88,  806,  815,  940-941)  does  not  establish 
the  actual  amount  of  materials  contained  within  the 
slopes  but  is  merely  opinion  evidence  by  Palmbcrg's  wit- 
nesses that  a  slope  such  as  that  constnicted  by  Palm- 
berg, under  certain  conditions  would  be  flatter  than  as 
represented  by  Simpson.  None  of  the  witnesses  who  gave 
the  estimates  and  opinions  actually  measured  the  slopes. 
There  is  in  the  record,  however,  an  actual,  accurate  sur- 
vey of  the  angle  of  the  slopes  in  question  and  the  amount 
of  material  contained  therein  which  was  furnished  to 
Palmberg  in  October  of  1961  (  Pi.  Ex.  a3,  Rt.  p.  388). 
This  exhibit  was  represented  to  be  an  accurate  cross- 
section  of  the  amount  of  material  contained  within  the 
slopes  and  no  objection  was  ever  made  by  Palmberg 
to  it  (PI.  Ex.  11).  Although  Plaintiff's  Exhibit  33  is  the 
only  actual  evidence  in  the  record  as  to  the  amount  of 
material  in  the  disputed  slopes,  Palmberg  has  not  even 
referred  the  court  to  it. 
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As  pointed  out  in  Simpson's  opening  brief,  the  only 
recovery  that  Palmberg  can  have  in  this  action  under 
Washington  law  is  extra  costs  it  incurred  in  doing  v^ork 
other  than  that  provided  for  in  the  contract  (Simpson's 
opening  brief,  p.  28).  Palmberg  in  its  argument  of  this 
assignment  of  error  cites  no  evidence  in  the  record  sup- 
porting the  fact  that  it  actually  sustained  extra  costs.  In 
fact,  the  record  clearly  shoves,  as  pointed  out  in  Simp- 
son's opening  brief  (pp.  61-64)  that  no  extra  costs  were 
sustained.  The  record  also  discloses  that  Palmberg  did 
not  place  in  the  fill  area  as  many  cubic  yards  of  material 
as  Simpson  was  willing  to  pay  for  (Simpson's  opening 
brief,  pp.  66-67).  Palmberg  in  its  brief,  at  Appendix  I, 
has  attempted  to  set  forth  an  index  of  yardages  repre- 
sented moved  and  placed.  This  index  is  in  its  most  perti- 
nent points  completely  unsupported  by  the  record.  Simp- 
son has  at  Appendix  I  of  this  brief  demonstrated  the  in- 
accuracies of  Palmberg's  Appendix  I. 

Replication  on  Simpson's  Assignment  of  Error  No.  16 

In  its  argument  to  this  assignment  of  error,  Palmberg 
attempts  to  dismiss  Simpson's  counterclaim  for  damages 
in  delay  of  completion  on  two  grounds: 

1.  That  the  contract  did  not  provide  for  a  completion 
date,  and 

2.  If  it  did  provide  for  a  completion  date,  it  was  waived 
by  the  Simpon  Timber  Company. 

As  pointed  out  in  the  Simpson  opening  brief,  the  con- 
tract did  specifically  provide  for  a  completion  date  of 
June  1,  1960  (Pi's.  Ex.  10).  (See  pp.  6-7,  supra.  The  Palm- 
berg Construction  Co.  in  its  brief  has  not  cited  the  court 
to  any  portion  of  the  record  which  would  support  its 
theory  that  this  completion  date  was  waived  by  the  Simp- 
son Timber  Company.  Its  argument  is  vdthout  merit. 
Respectfully  submitted, 

Ryan,  Askren,  Carlson,  Bush  &  Swanson 
Attorneys  for  Appellant 


APPENDIX  I 

Below  is  a  copy  of  tlic  Appciivlix  J  appearing  in  Palmherg's  brief, 
superimposed  on  those  entries  are  Simpson's  numbers  correspond- 
ng  with  the  notes  below.  These  notes  point  out  inaccuracies  of  the 
jntries  found  on  Palmberg's  Appendix  1. 
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1.  This  figure  was  furnished  to  Palmberg  prior  to  the 
execution  of  the  contract.  (Rt.  p.  153). 

2.  This  figure  was  proven  by  testimony  of  H.  G. 
Palmberg  at  the  time  of  trial  (Rt.  p.  366,  LL.  14-20)  and 
is  also  proven  by  reference  to  the  cross-section  (Pi.  Ex. 
6  a-i). 

3.  Palmberg  Construction  Co.  has  not  cited  any  refer- 
ence to  the  record  in  support  of  this  representation  for 
the  simple  reason  that  there  is  none. 

4.  This  figure  would  be  correct  if  the  car  ferry  channel 
were  dredged  to  a  minus  1.0  foot  level  and  the  plus  2000' 
line  as  indicated  on  Pi.  Ex.  2  (Rt.  p.  233,  LL.  1— p.  325  L. 
12).  Palmberg  did  not  so  dredge  the  car  ferry  channel 
but  in  fact  dredged  the  car  ferry  channel  as  indicated 
on  the  cross-sections. 

5.  The  car  ferry  channel  was  dredged  deeper  than  mi- 
nus 1.0  feet  at  the  specific  request  of  Palmberg  that  it 
be  allowed  to  do  so  (Rt.  p.  427,  L.  17— p.  428,  L.  1). 

6.  This  figure  is  correct,  but  no  representation  as  to 
amounts  available  were  made  by  Simpson.  Palmberg  re- 
quested that  this  area  be  substituted  for  another  area 
which  it  considered  too  trashy  to  dredge  (Rt.  88,  LL.  2-7). 
Palmberg  represented  that  it  would  take  75,000  yards 
from  this  area  (Rt.  p.  105,  LL.  6-7). 

7.  At  the  time  of  taking  of  his  deposition,  Mr.  Palm- 
berg recalled  that  75,000  to  80,000  yards  were  in  fact 
removed  from  the  substitute  area.  This  deposition  was 
read  into  the  record  at  the  time  of  trial  when  Mr.  Palm- 
berg s  memory  failed  him  (Rt.  p.  517,  LL.  1-22). 

8.  No  cross-sections  of  the  substitute  area  were  fur- 
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nislicd  for  the  reason  lliat  it  was  siihstitiited  at  the  reriucst 
of  Mr.  PalmbcrR  shortly  before  dredging  operations  were 
to  be  commenced. 

9.  The  log  shj)  area  was  part  of  tlie  log  dump  area 
which  was  included  on  the  Pi.  Ex.  2. 

10.  Mr.  Palmberg  testified  at  the  time  of  trial  that  a 
maximum  of  15,0(X)  yards  were  removed  from  this  area 
(Rt.  p.  520,  L.  24— p.  521,  L.  6). 

11.  Cross-sections  of  this  area  were  furnished  to  Mr. 
Palmberg  as  part  of  the  log  dump  area  (Pi.  Ex.  6  a-j). 

12.  Cross-sections  of  the  log  dump  area  were  furnished 
to  Mr.  Palmberg,  but  since  he  had  requested  that  he  not 
be  required  to  dredge  in  that  area,  they  were  marked 
obsolete  on  the  copies  furnished  Palmberg.  The  cross- 
sections  are  Pi.  Ex.  6  a-j. 

13.  This  representation  is  untiue.  Testimony  at  the 
time  of  trial  proved  that  107,000  yards  of  material  were 
removed  (Rt.  p.  818,  L.6-p.  819,  L.5). 

14.  This  statement  is  untmc  and  is  not  supported  by 
the  record.  Reference  to  the  cross-sections  Pi.  Ex.  6  a-j 
indicates  approximately  100,000  yards  of  material  avail- 
able to  be  dredged  in  the  area  east  of  the  primar\-  area. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Dale  E.  Kremer 

Of  Counsel  for  Appellant 
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FN  THE 

Unilrd  Slairs  Coiirl  of  Appeals 

For  {\w  Ninth  Cirniil 


No.  20219 


Palmberc  Construction  Co. 

an  Oregon  corporation. 

Appellee, 

V. 
SiMI'SON  TlNfBER  CoNfl'ANY, 

a  Washington  corporation, 
Appellant. 


Upon  Appeal  from  tfie  United  States  District  Court 

FOR  the  Western  District  of  Washington, 

Southern  Division 


APPELLANT'S  PETITION  FOK  KPJIEAKING 


PETITION  FOR  HEHEARING 
ON  THE  QUESTION  OF  LNTEIiEST 

In  its  decision  in  the  above-entitled  matter  dated  April 
5,  1967,  this  Honorable  Appellate  Court  reversed  the 
judgment  of  the  jury  entered  against  tlie  Simpson  Timber 
Company  (CI.  Tr.  p.  244).  In  this  decision,  this  Appel- 
late Court  concluded  the  $16,187.00  Simpson  Timber 
Company  had  tendered  to  the  Palmberg  Constniction  Co. 
was,  in  fact,  the  amount  due  to  Palmberg  under  the  exist- 
ing contract: 

"Here,  the  $16,187.00  represented  exactly  the  re- 
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maining  amount  owing  and  due  Palmberg  under  the 
payment  formula  fixed  in  the  contract"  (Decision 
p.  10). 

This  Appellate  Court  then  further  concluded: 

"That  the  sum  represented  a  liquidated  or  deter- 
minable claim  upon  which  interest  should  have  been 
granted"  (Decision  p.  10). 

Simpson  Timber  Company  now  petitions  for  a  rehear- 
ing of  this  Appellate  Court's  conclusion  that  its  tender 
of  $16,187.00  would  not  stop  the  running  of  interest  there- 
on, or  that  interest  would  be  due  on  that  amount  if,  in 
fact,  a  jury  should  ultimately  find  it  due  and  owing. 

Grounds 

I.  This  Appellate  Court  at  page  11  of  its  decision  has 
indicated  Simpson  Timber  Company  is  precluded  from 
arguing  it  made  an  unconditional  tender  to  Palmberg  of 
the  $16,187.00  because  of  a  stipulation  (actually  an  Ad- 
mitted Fact)  contained  within  the  Pre-Trial  Order.  Simp- 
son respectfully  submits: 

a.  Notwithstanding  the  Admitted  Fact,  the  uncontro- 
verted  evidence  at  the  time  of  trial  was  that  the  tender 
made  by  Simpson  on  November  6,  1961  ( PL's  Ex.  18 )  was 
unconditional.  As  this  Appellate  Court  has  pointed  out  in 
its  decision,  the  trial  court,  until  final  judgment,  remains 
free  to  interpret,  alter,  modify  or  even  reverse  pre-trial 
orders,  summary  judgments,  etc.  (Decision  p.  8).  Accord- 
ingly, the  trial  court  was  correct  in  holding  that  the  tender 
made  by  Simpson  was  unconditional,  and  in  denying  in- 
terest to  Palmberg.  Its  judgment  in  so  doing  should  be 
affirmed. 

b.  The  Admitted  Fact  referred  to  by  this  Appellate 
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C>)iirt  in  its  rlcrisioii  docs  not  in  its  terms  refer  to  the 
fender  reli(;d  upon  hy  Simpson  (Pl.'s  Ex.  18).  Simpson 
was  not  prcclnded  from  making  both  a  conditional  and 
unconditional  tender.  The  evidence  submitted  at  the  time 
of  trial  was  that  an  unconditional  tender  was  made  (Pi's. 
Ex.  18).  As  a  matter  of  law,  the  unconditional  tender 
stopped  the  running  of  interest. 

II.  The  petitioner,  Simpson  Timber  Company,  respect- 
fully submits  the  $16,187.00  never  was  a  liquidated 
amount  for  the  reasons: 

a.  Simpson  only  admitted  the  $16,187.00  was  the  mnxi- 
mtim  amount  it  could  owe  under  the  contract. 

b.  Palmbcrg  did  not  agree  that  $16,187.00  was  either 
the  actual  or  the  ma.ximum  amount  due  under  the  con- 
tract. It  introduced  a  large  volume  of  testimony  at  the 
time  of  trial  in  an  effort  to  prove  Simpson's  calculation 
of  the  contract  price  did  not  correctly  establish  the  actual 
or  maximum  amount  due  under  the  contract. 

c.  Palmberg's  principal  thrust  in  order  to  obtain  a  judg- 
ment against  Simpson  was  that  the  contract  should  }>e 
ignored,  and  that  it  should  receive  compensation  on  a 
quantxnn  meriut  basis.  Palmberg  should  not  be  allowed 
to  take  such  a  position  and  at  the  same  time  claim  it  is 
entitled  to  interest  under  a  contract  which  it  attempts  to 
avoid. 

III.  The  issues  submitted  to  the  jur>-  in  the  cause,  as  set 
out  in  the  Pre-Trial  Order,  specifically  negate  the  argu- 
ment that  either  party  agreed  the  $16,187.00  u-as  due 
and  owing.  Those  issues  in  the  Pre-Trial  Order  are: 
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Issues  of  Fact 

No.  32.  Is  the  plaintiff  entitled  to  additional  compen- 
sation in  addition  to  that  already  paid  it  for  the 
work  performed? 

No.  33.  If  so,  what  is  the  total  amount  presently  due 
plaintiff,  and  is  plaintiff  entitled  to  sales  tax  in 
addition  to  that  amount,  or  is  sales  tax  included 
therein? 
(CI.  Tr.  p.  178). 

The  issue  in  the  lawsuit  was  whether  or  not  Palmberg 
was  entitled  to  more  compensation  than  it  had  already 
been  paid.  It  would  be  contrary  to  law  and  inequitable 
to  allow  Palmberg  to  recover  interest  on  additional  com- 
pensation tendered  to  it  by  Simpson  in  an  effort  to 
terminate  the  controversy. 

Respectfully  submitted, 

Ryan,  Carlson,  Bush, 

SWANSON  &  HeNDEL 

Attorneys  for  Petitioner 


CERTIFICATE 

I  certify  that  in  my  judgment  this  Petition  for  Rehear- 
ing on  the  question  of  interest  is  well  founded  and  is 
not  interposed  for  delay. 

Dale  E.  Kremer 
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NO  .     2  0272 
IN    THE    UNITED    STATES    COURT    OF    APPEALS 

FOR    THE    NINTH    CIRCUIT 

ROBERT  CLAUDE  BECKETT, 
Appellant , 
vs. 
UNITED  STATES  OF  AMERICA, 
Appellee. 


APPELLEE'S  BRIEF 

I 

STATEMENT  OF  THE  PLEADINGS  AND 
FACTS  DISCLOSING  JURISDICTION. 
On  November  12,  1964,  the  Federal  Grand  Jury  for  the 
Southern  District  of  California,  Southern  Division,  returned 
a  two  count  Indictment  charging  the  appellant  with  violations 
of  Title  18,  United  States  Code,  Section  2,  and  Title  21, 
United  States  Code,  Section  174  (illegal  sale  of  narcotics, 
concealment  of  illegally  imported  narcotics  and  aiding  and 
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abetting).    On  November  30,  1964,  the  appellant  entered  his 
plea  of  not  guilty  as  to  each  count.    On  January  19,  1965, 
trial  by  jury  commenced  before  the  Honorable  John  C.  Bowen 
and  on  January  22,  1965,  the  appellant  was  convicted  as  to 
each  count.    On  January  28,  1965,  the  appellant  was  sentenced 
to  a  five  year  period  of  incarceration  on  each  count  to  be 
served  concurrently.     On  February  3,  1965,  a  Notice  of  Appeal 

L/ 

was  filed.    p.T.2-4,   18-23,25,27)    . 

The  jurisdiction  of  the  United  Stetes  District  Court  for 
the  Southern  District  of  California,  Southern  Division,  was 
based  on  Title  18,  United  States  Code,  Section  2  and  3231  and 
Title  21,  United  States  Code,  Section  174. 

The  jurisdiction  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  is  based  on  Title  28,  United  States  Code, 
Sections  1291  and  1294. 

II 
STATUTES  AND  RULES  INVOLVED 
A.      Statutes: 

Title  18,  United  States  Code,  Section  2,  reads  in  pertinent 
part  as  follows: 


1/    "C.T."  Refers  to  Clerk's  Transcript. 
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(a)  Whoever  commits  an  offense  against  the  United 
States  or  aids,  abets,  counsels,  commands,  induces 

or  procures  its  commission  is  punishable  as  a  principal. 

(b)  Whoever  wilfully  causes  an  act  to  be  done  which  if 
directly  performed  by  him  or  another  would  be  an  offense 
against  the  United  States,  is  punishable  as  a  principal. 

Title  21,  United  States  Code,  Section  174,  reads  in  pertinent 

part  as  follows: 

Whoever  fraudulently  or  knowingly receives, 

conceals,  buys,  sells,  or  in  any  manner  facilitates 
the  transportation,  concealment,  or  sale  of  any  narcotic 
drug ,  after  being  brought  in ,  knowing  the  same  to  have 
been  imported  or  brought  into  the  United  States  contrary 

to  law 

Whenever  on  trial  for  a  violation,  the  defendant  is  shown 
to  have  or  to  have  had  possession  of  the  narcotic  drug, 
such  possession  shall  be  deemed  sufficient  evidence 
to  authorize  conviction  unless  the  defendent  explains  the 
possession  to  the  satisfaction  of  the  judge. 
B,      Rules: 

Rule  29  of  the  Federal  Rules  of  Criminal  Procedure 
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reads  in  pertinent  part  as  follows: 

The  Court  on  motion  of  a  defendant  or  of  its  own  motion 
shall  order  the  entry  of  judgment  of  acquittal  of  one  or  more 
offenses  charged  in  the  indictment. . .  after  the  evidence  on 
either  side  is  closed  if  the  evidence  is  insufficient  to  sustain 
a  conviction  of  such  offense  or  offenses, 

III 
STATEMENT  OF  THE  CASE 

A.  Questions  Presented 

I  .      The  insufficiency  of  evidence  to  sustain  conviction 

necessitates  reversal. 

II  .    The  insufficiency  of  evidence  to  sustain  the  judgment 

of  conviction  necessitates  reversal  as  plain  error 
despite  the  failure  to  renew  the  motion  for  acquittal 
at  the  close  of  all  the  evidence. 

B.  Statement  of  the  Facts 

On  April  4,  1963,  Gordon  O.  Dodge  and  Agent  Richard  Salmi 
of  the  Federal  Bureau  of  Narcotics  met  appellant  Robert  Claude 
Beckett,  who  has  previously  been  convicted  of  violation  of  CalifoTiia 
narcotic  laws,  at  his  television  store  in  San  Diego,  California  in 
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the  early  afternoon.   |R.T.  5-6,48, 137j. 

They  asked  appellant  for  heroin  and  cocaine  in  large 
quantities.    Appellant  told  them  that  he  dealt  primarily  in 
marihuana  but  that  he  would  provide  a  contact  for  them  to 
purchase  either  heroin  or  cocaine. (r.T. 7  ,49  ,73j. 

Appellant  called  a  person  that  he  knew  dealt  in  cocaine 
and  heroin  and  used  a  prearranged  code  system  in  their  conver- 
sation.   As  a  result  of  this  conversation  appellant  told  them 
that  there  was  no  cocaine  or  heroin  available.    However 
appellant  told  them  to  call  back  around  9:30  that  evening  and 
at  that  time  he  should  have  cocaine  and  heroin  located.   [R.T. 
8-9,  50,  74-76J. 

Around  9:00  P.M.  on  April  4,  1963,  they  made  a  telephone 
call  to  appellant.    Appellant  told  them  that  there  was  no  cocaine 
at  that  time.    He  gave  them  the  name  and  number  of  an  individual 
to  call.    [r.T.   10-11.51-52.  77-8ol  . 

Mr.  Dodge  and  Agent  Salmi  attempted,  unsuccessfully  to 
locate  this  individual.    Around  9:30  P.M.  ,  they  called  appellant 
again  told  him  that  they  had  been  unsuccessful  in  locating  the 
cocaine  and  heroin  peddler  that  appellant  had  previously  mentioned. 


^  "R.T."  refers  to  Reporter's  Transcript. 
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They  told  appellant  that  they  had  $400  to  spend  for  cocaine  and 
heroin  and  appellant  told  them  to  call  back  In  a  few  minutes. 
IR.T.    ll,52,8lj. 

They  called  appellant  again  and  appellant  told  them  to 
call  Jesse  at  a  specific  number  and  tell  Jesse  that  appellant  told 
them  to  call.    |r.T.  1 1-12  ,46  ,53  ,82-83|  . 

Appellant  called  Jesse  and  told  him  that  Mr.  Dodge  and 
Agent  Salmi  would  be  calling  in  order  to  arrange  for  the  purchase 
of  narcotics.     Jesse  prior  to  this  call  had  not  heard  of  or  met  Mr. 
Dodge  and  Agent  Salmi.     Jesse  would  not  have  had  anything  to  do 

r 

with  Mr.  Dodge  and  Agent  Salmi  if  appellant  had  not  called.  ;R.T. 
57-58,  60-61, 63_. 

Mr.  Dodge  and  Agent  Salmi  called  Jesse.    Jesse  told  them 
that  appellant  had  called  and  told  him  that  they  would  be  calling 
in  order  to  purchase  a  quantity  of  heroin.     They  agreed  to  meet  in 
San  Diego  and  arrange  for  the  purchase  of  heroin.    K.T.   12,44,53, 
66,83-84,   IO2I. 

Mr.  Dodge  and  Agent  Salmi  met  with  Jesse.    He  told  them 
that  he  could  get  some  heroin  for  them  but  that  it  would  take  a  day 
or  so.    Jesse  gave  them  a  plione  number  where  he  could  be  reached. 
^R.T.  53, 55, 59,  67-68,  83-84, 9 1,101   . 
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On  the  same  day  Jesse  told  Agent  Salmi  that  appellant 
furnished  him  with  customers  for  the  purchase  of  narcotics. 
(R.T.   181   . 

On  April  6,  1963,  Jesse  was  called  again.     Jesse  said 
that  he  had  the  heroin  and  a  meeting  was  arranged.    They  met 
and  Salmi  paid  Jesse  $175  for  an  ounce  of  heroin.    ^.T. 59-60, 
98,101-103,130  Exhibit  A,  1,   lA,   IB  and  10. 

On  April  8,   1963,  Agent  Salmi  and  Agent  Fuentes,  a 
state  narcotics  officer,  met  with  appellant  at  appellant's 
television  store.    Agent  Salmi  told  appellant  that  he  had  purchased 
the  heroin  from  Jesse  and  they  were  satisfied  with  it.    They,  along 
with  Mr.  Payne,  a  friend  of  appellant,  discussed  their  desire  to 
purchase  several  kilos  of  marihuana.    Appellant  at  this  time 
indicated  knowledge  of  the  procedure  required  to  purchase  marihuana 


_3/   Subsequent  to  the  first  meeting  between  Jesse  and  Agent  Salmi 
on  April  4,  1963,  and  prior  to  the  sale  of  heroin  on  April  6, 
1963,  Jesse  purchased  the  heroin  involved  in  this  case  in 
Mexico.     Mr.  Dodge  and  Agent  Salmi  did  not  know  that  Jesse 
was  going  to,  and  in  fact  had,  purchased  the  heroin  in  Mexico. 
R.T. 60, 90, 93, 96, 100  . 
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in  Mexico  dnd  the  iliicit  entrance  of  the  marihuana  into  the 
United  States.     Evidently  appellant  agreed  to  aid  them  in 
purchasing  marihuana.    |R.T.  142  ,  148-149  ,269-272  ,274j  . 

On  April  11,  1963,  Agent  Fuentes  called  appellant 
and  in  veiled  language  they  discussed  whether  or  not  marihuana 
was  then  available.    On  the  same  day  around  10:00  P.M.  ,  Agents 
Fuentes  and  Saimi  met  with  appellant  and  Mr.  Payne  at  appellant's 
television  shop.     The  purchase  of  marihuana  was  again  discussed 
but  no  agreement  was  reached.    It  is  to  be  noted  that  appellant 
during  a  part  of  the  conversation  which  took  place  was  smoking 
a  marihuana  cigarette.    R.T.  151  ,276  ,283-284, 286-289j. 

On  November  4,  1964,  Agent  Salmi  and  Customs  Agent 
Maxcy  met  appellant  at  the  television  store.    A  discussion  con- 
cerning narcotics  took  place.    Agent  Salmi  reminded  appellant 
that  he  had  previously  arranged  for  the  purchase  of  "stuff" 
south  of  the  border.    Appellant  told  Agent  Salmi  that  he  remembered 

the  heroin  transaction.      The  discussion  concluded  when  appellant 

.   i/ 
was  arrested  for  violation  of  federal  law.    R. T. 99-101 ,301-302J . 


4,/  It  should  be  noted  that  the  testimony  of  appellant  on  his  own 
behalf  differed  materially  with  the  testimony  of  law  enforcement 
officials  at  the  trial. 
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IV 

ARGUMENT 
A.  THE  EVIDENCE  IS  SUFFICIENT  TO  PROVE  APPELLANT'S 

KNOWLEDGE  OF  ILLEGAL  IMPORTATION. 

It  is  well  settled  that  on  Appeal,  the  facts  are  to  be 
interpreted  most  favorable  to  the  government. 

Glasser  v.  United  States  ,  315  U.S. 60  (1942) 

Stein  V.  United  States,  337  F.2d  14  (9th  Cir.   1964) 

Considering  the  facts  most  favorable  to  the  government, 
there  can  be  no  dispute  that  appellant  aided  and  abetted  the 
sale,  transportation  and  concealment  of  the  heroin  as  charged  in 
counts  one  and  two  of  the  indictment.    Since  appellant  does  not 
contest  this,  no  argument  is  made  on  the  point. 

Mathis,  who  sold  the  narcotics  to  Salmi,  testified  the 
narcotics  were  imported  from  Tijuana  contrary  to  law  Jl.T.41  ,60J  . 
The  jury  could  reasonably  infer  appellant  knew  this. 

Appellant  made  two  prior  attempts  to  furnish  a  source  of 
heroin  and  one  phone  call  was  made  in  code  in  Agent  Salmi's 
presence    R.T.8-11 ,50-53]. 

Was  "Cai"  or  "Gal"  ,  that  appellant  called,  the  same  as 
Mathis'  friend,  Caroline  Walker  mentioned  by  appellant    R.T.  50, 
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64-65,200  .      The  Jury  might  so  find. 

As  soon  as  appellant  learned  Salmi  and  Dodge  had  $400  to 
spend,  he  said  "call  me  back  in  15-minutes".     He  talked  to  Mathis 
during  that  15-minutes  period  [r.T.  51 -53  .    Because  of  the  apparent 
relationship,  it  could  not  be  too  speculative  to  believe  appellant 
was  told  that  the  heroin  must  be  brought  up  from  Tijuana, 

Appellant  admitted  to  Salmi  later  that  he  knew  about  the 
transaction    R.T.  lOl!  . 

Appellant  knew  where  Mathis  lived.    R.T. 205-207  .     This 
was  near  the  border.     Mathis  has  known  Beckett  since  1962    R.T. 62  . 

There  is  some  circumstantial  evidence  from  which  the  jury 
could  find  appellant  smuggled  the  heroin  into  the  United  States. 

Appellant  goes  to  Mexico  every  Saturday  and  every  Sunday. 
Since  his  marihuana  conviction  in  1948  he  was  required  to,  and  did 
register  with  Customs  officials  at  the  port  of  entry.    He  was  friends 
of  Customs  and  they  never  searched  him.    He  placed  bets  for  them 
at  the  race  track  and  didn't  charge  them  for  this  service.   R.T. 201-2  ,212! 

The  first  contact  with  Mathis  by  Agent  Salmi  was  April  4,  1963 
on  a  Thursday  (R.T. 48) .    If  appellant  wasn't  bringing  the  heroin 
through,  why  wait  until  Sunday,  April  7?    Mathis  told  him  to  call  on 
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Saturday  and  the  heroin  would  be  avallabl<3,  Mathls  could  have 
picked  up  the  heroin  (R.T.102)  sooner,  as  near  as  he  was  to  the 
border . 

Agent  Salmi  and  Agent  Ellis  of  Customs  were  watching  for 
Mathis  to  come  through.     Mathis  never  came  through  the  line    R.T.145 

Mathis  was  reluctant  to  say  how  the  heroin  got  into  the  United 
States  from  Mexico. 

Under  cross  examination  of  Mathis  by  Mr.  Langford ,  the 
following  occurred: 

Question:    And  on  that  request  you  then  went  to  Mexico  and 
acquired  narcotics?    Is  that  correct? 

Answer:       Yes. 

Question:  You   smuggled  them  across  the  border? 

Answer:       I  got  them  across  (R.T.41). 
A  further  direct  examination  of  Mathis  was  as  follows: 

Question:    Where  did  you  get  that  14  grams  of  heroin? 

Answer:       It  was  purchased  in  Mexico. 

Question:  Do  you  know  that  it  did  come  from  Mexico? 

Answer:       Yes.    R.T.60  . 
B.  THERE  WAS  SUFFICIENT  EVIDENCE  FOR  THE  JURY  TO  FIND 

POSSESSION  IN  APPELLANT. 
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Possession  is  sufficient  to  convict  unless  explained  to  the 
satisfaction  of  the  Jury.  See  Title  21  United  States  Code,  Section 
174. 

Appellant  testified  and  didn't  deny  knowledge  of  Illegal 
importation . 

Possession  may  be  actual  or  constructive,  sole  or  Joint, 
and  may  be  proved  by  circumstantial  evidence. 

Hernandez  v.  United  States,  300  F.2d  114  (9th  Cir.     1962). 

Physical  custody  by  an  agent  may  be  attributable  to  a  prin- 
cipal. 

United  States  v.  Hernandez,  290  F.2d  86  (2nd  Cir.  1961) 

United  States  v.  Posaris,  327  F.2d  56  (2nd  Cir.  1964) 

Arellanes  v.  United  States,  302  F.2d  603  (2nd  Cir. 1964) , 
cert. denied,  371  U.S. 930. 

There  was  sufficient  evidence  for  the  Jury  to  find  that  Mathis 
was  the  agent  of  appellant. 

The  close  relationship  between  appellant  and  Mathis  was 
no  doubt  considered  by  the  jury  as  in  Eason  v.  United  States,  281 
F.2d  818,821  (9th  Cir.  1960). 

The  Court,  in  the  Eason  case,  said  the  evidence  of  close 
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friendship  and  general  conduct  warrant  a  reasonable  Jury  finding. 

"that  possession  was  joint". 

A  case  very  simiiar  in  its  facts  to  this  case  is  Espinoza   v. 

United  States,  317  F.2d  275  {9th  Cir.  1963),  where  a  purchase  of 

narcotics  was  arranged  in  two  telephone  calls.    Jessie  Espinoza  was 

found  to  have  constructive  possession  of  the  heroin  even  though  she 

did  not  have  physical  possession  and  was  not  present  when  the  sale 

was  completed  by  delivery. 

Also,  see  Cellino  v.  United  States,  276  F.  2d  (9th  Cir. 1960) 

The  presumption  should  be  favored  particularly  with  respect 

to  opium  derivatives  such  as  heroin.    Opium  poppies  are  not  grown 

in  the  United  States  where  marihuana  may  be  grown  here.     Heroin 

may  not  be  imported  legally  except  for  very  limited  purposes. 

Marcella  v.   United  States,  285  F.2d  322  (9th  Cir.  1960) 

Hernandez  v.  United  States,  300  F.2d  114,118  (Footnote  11) 

(9th  Cir.  1962) 

Chavez  v.  United  States,  343  F.  2d  85.  (9th  Cir.  1965) 

Yee  Hem  v.  United  States,  268  U.S. 178 

Caudillo  V.  United  States,  253  F.2d  513,515  (9th  Cir.  1958) 

Where  the  defendant  is  an  important  and  integral  part  of  the 

narcotic  operation  and  not  a  mere  casual  aider  and  abetter,  the  jury 
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properly  found  the  defendant  to  have  h-ad  the  requisite  possession. 

United  States  v.   Panica  .  290  F.2d  97  (2nd  Cir.   1961) 

It  is  not  necessary  that  the  aider  and  abetter  have  direct 
financial  interest  in  the  illegal  sale  of  narcotics. 

United  States  v.   Manna   .  353  F.2d  191  (2nd  Cir.  1965) 
cert,  denied  384  U.S. 975. 

The  jury  was  properly  instructed. 

Jury  instructions  are  presumably  followed,  Teasley  v. 
United  States,  292  F.2d  460,467  (9th  Cir.   1961). 

The  test  is  not  whether  the  Court  of  Appeals  would  have  found 
the  defendant  guilty,  but  whether  a  reasonable  jury  would  have  done 
so.     Fiqueroa  v.  United  States,  352  F.2d  587  (9th  Cir.  1965) 

The  case  of  Jones  v.  United  States,  308  F.2d  26  (2nd  Cir. 
1962)  relied  on  so  heavily  by  appellant,  is  clearly  distinguishable 
on  its  facts. 

Existing  in  the  case  at  hand,  but  not  present  in  the  Jones 
case,  was  testimony  of  the  narcotics  being  smuggled  into  the  United 
States,  and  the  person  who  smuggled  the  narcotics  or  knew  of  it 
(Mathis)  testified.  :R.T.60  . 

The  Court,  in  Jones,  at  page  33,  gave  considerable  weight 
to  the  fact  that  the  defendant  was  faced  with  a  "situation  that  would 
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require  him  to  explain  away  not  his  own  possession  but  someone 
else's  possession  of  them." 

The  Court  further  said  "the  absent  principal  who  possessed 
the  narcotics  might  have  an  explanation  proving  that  they  were 
legally  imported  or  were  of  native  origin.    One  charged  as  an  aider 
and  abettor  to  that  principal  might  be  convicted  by  his  inability 
to  rebut  the  presumption  even  though  in  fact  the  principal  had  not 
violated  a  penal  statute  at  all." 

The  objections  raised  by  appellant  on  the  Jones  theory 
appear  to  be  cured  in  the  instant  case  since  the  principal  testified 
the  narcotics  were  smuggled  into  the  United  States  and  was  cross- 
examined  at  length  on  the  subject  by  experienced  counsel.  R.T.  62-65  . 
C.  APPELLANT  WAIVED  HIS  RIGHT  TO  RAISE  THE  QUESTION  OF 

SUFFICIENCY  OF  THE  EVIDENCE. 

Appellant  made  a  motion  for  judgment  of  acquittal  at  the  close 
of  the  government's  case  but  failed  to    renew  the  motion  at  the  close 
of  the  trial. 

Appellant  has  waived  his  right  to  question  sufficiency  of  the 
evidence  on  appeal. 

Lupo  V.  United  States,  322  F.2d  569  (9th  Cir.   1963) 

Hardwick  v.  United  States  296  F.2d  24  (9th  Cir.   1961) 
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Appellant  having  proceeded  to  put  on  a  case  after  the 

government  puts  on  its  case  in  chief  amounts  to  a  waiver  of  his 

rights,  if  any,  to  a  motion  for  Judgment  of  acquittal  at  that  time. 

United  States  v.  Calderon,  348  U.S. 160, 164  (footnote  l)(1954) 
Lucas  V.  United  States.  325  F.2d  867  (9th  Clr.  1963) 
Eqe  V.  United  States,  242  F.  2d  879  (9th  Cir.  1957) 
The  facts  in  this  case  do  not  justify  the  finding  of  plain 

error.     Though  such  a  finding  is  clearly  within  the  power  of  the 

Appellate  Courts  it  is  "a  power  rarely  exercised". 

Lucas  V.  United  States,  325  F.2d  867  (9th  Cir.  1963) 

Bilboa  V.  United  States,  287  F.   125  (9th  Cir.  1923) 

Similar  restricted  approaches  to  the  plain  error  rule  has  been 

taken  in  other  Circuits. 

Johnson  v.  United  States,  291  F.2d  150  (8th  Cir.  1961) 
DeLuna  v.  United  States,  308  F.2d  140  (5th  Clr.  1962) 
Where  appellant  was  represented  at  the  trial  by  retained 

and  experienced  counsel,  it  is  submitted  plain  error  should  not  be 

recognized  so  readily. 
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V 

CONCLUSION 

For  the  foregoing  reasons,  it  Is  respectfully  submitted 

that  the  judgment  in  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.   MILLER,  JR. 
United  States  Attorney, 

SHELBY  R.  GOTT, 

Assistant  U.S. Attorney 

Attorneys  for  Appellee , 
United  States  of  America. 
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CERTIFICATE 


I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  compli- 
ance with  those  rules. 


SHELBY  K.   GOTT, 
Assistant  United  States  Attorney 
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FOR   THE   NINTH  CIRCUIT 

HENRY   E,    PRATTI, 

AppeUant, 
vs. 
UNITED   STATES  OF   AMERICA. 

Appellee. 


APPELLEE'S   BRIEF 


JURISDICTION   AND 
STATEMENT   OF   THE   CASE 


A.  Pre-Trial  and  Trial  Proceedings 

On  December  2,    1964,    the  Federal  Grand  Jury  for  the 
Southern  District  of  California  returned  indictment  No.    34322  charg- 
ing appellant  and  Lucille  Barbara  Rodriguez  in  two  counts  with 
violation  of  Title  21,    United  States  Code,   Section  174  -  Concealment 
of  Illegally  Imported  Narcotics  and  Illegal  Sale  of  Narcotics  (C.  T. 
pp.    2-3].   ^1 


!_/  "C.  T.  "  refers  to  Clerk's  Transcript  of  record. 
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On  December  14,    1964,    appellant  was  arraigned  in  the  United 
States  District  Court,    at  which  time  an  attorney  was  appointed  by  the 
Court  to  represent  the  appellant  and  Lucille  Barbara  Rodriguez.     On 
the  same  date  both  defendants  entered  pleas  of  not  guilty  to  the 
charges  set  forth  in  the  indictment,    and  the  matter  was  continued  to 
January  5,    1965,    for  further  proceedings  (C.  T.    p.    4). 

On  January  5,    1965,    a  new  attorney  was  substituted  for 
defendant  Rodriguez.     On  motion  of  the  United  States  Attorney, 
defendant  Rodriguez'  plea  of  not  guilty  was  vacated  and  the  matter 
as  to  this  defendant  was  continued  to  January  18,    1965,   for  further 
proceedings.     Appellant's  jury  trial  commenced  on  January  5,    1965, 
before  Honorable  Peirson  M.    Hall  [C.  T.    p.    5]. 

On  January  7,    1965,    appellant  was  found  guilty  as  charged. 
An  information  of  former  conviction  was  filed  and  read  to  appellant. 
On  the  same  date,    appellant  was  sentenced  to  the  custody  of  the 
Attorney  General  for  ten  years  on  Count  One  and  ten  years  on  Count 
Two,    the  sentences  to  run  concurrently  [C.  T.    pp.    6,    7,    24]. 

B.  Post-Trial  Proceedings. 

On  January  15,    1965,    the  Clerk  of  the  District  Court  received 
appellant's  notice  of  appeal  without  the  required  filing  fee.     On 
January  22,    1965,    the  District  Court  denied  appellant's  motions  to 
appeal  in  forma  pauperis  and  for  bail  pending  appeal.     Appellant 
renewed  both  motions  in  this  Court.     On  August  5,    1965.    this  Court 
granted  the  motion  to  appeal  in  forma  pauperis,    and  held  that  the 
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Notice  of  Appeal  received  by  the  Clerk  on  January  15,    1965,    was 
timely.     On  the  same  date  this  Court  transferred  the  motion  for 
bail  pending  appeal  to  the  District  Court  for  determination  on  the 
merits.     Pratti  v.    United  States,    350  F.  2d  290.     Appellant's  Notice 
of  Appeal  was  ultimately  filed  on  November  30,    1965  |C.  T.    p.    26). 

The  District  Court  had  jurisdiction  to  try  the  case  under 
Title  21,    United  States  Code,   Section  174.     This  Court  has  jurisdic- 
tion to  entertain  this  appeal  pursuant  to  the  provisions  of  Title  28, 
United  States  Code,    Sections  1291  and  1294. 

II 
STATUTORY    PROVISION 

Title  21,    United  States  Code,    Section  174  provides  in 
pertinent  part: 

"Whoever  fraudulently  or  knowingly  .    .    . 
receives,    conceals,    buys,    sells,    or  in  any  manner 
facilitates  the  transportation,    concealment,   or  sale 
of  any  such  narcotic  drug  after  being  imported  or 
brought  in,    knowing  the  same  to  have  been  imported 
or  brought  into  the  United  States  contrary  to  law  .    .    . 
shall  be  imprisoned  not  less  than  five  or  more  than 
twenty  years  and,    in  addition,    may  be  fined  not  more 
than  $20, 000.    .    .    . 

"Whenever  on  trial  for  a  violation  of  this 
section  the  defendant  is  shown  to  have  or  to  have  had 
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possession  of  the  narcotic  drug,    such  posseesion 
shall  be  deemed  sufficient  evidence  to  authorize  con- 
virtion  unless  the  defendant  explains  the  possession 
to  the  satisfaction  of  the  jury.  " 

lU 

STATEMENT  OF   FACTS 

Defendant  was  charged  in  a  two-count  indictment  with  know- 
ingly receiving,    concealing,    selling,    and  facilitating  the  concealment, 
transportation  and  sale  of  10.  870  grams  of  heroin  knowing  the  same 
to  have  been  illegally  imported  into  the  United  States. 

The  Government  presented  the  testimony  of  Edward  M. 
Eastland,    a  chemist;     Lucille  Barbara  Rodriguez,    who  was  involved 
in  the  transaction;     Henry  Estrada,    the  buyer- informant;    and 
Richard  D.    Rock  and  Chris  V.    Saiz,    surveilling  agents  of  the  Fed- 
eral Bureau  of  Narcotics.     The  defense  presented  only  the  defendant, 
Henry  E.    Pratti. 

The  evidence  established  the  following  facts.     On  the  evening 
of  August  6,    1964,    Estrada,    the  informant  (nick-named  Rick),    went 
to  Barbara  Rodriguez'  house  looking  for  her  boyfriend,    Alfred 
Hererra.     Barbara  told  Rick  that  Hererra  was  in  jail  and  asked  what 

he  wanted.     Barbara  testified  that  Rick  then  told  her  that  he  was 

2/ 
"sick  and  hurting"  and  wanted  to  buy  narcotics  (R.  T.   p.   48:8-10].   -' 


2_i  "R.  T.    refers  to  Reporter's  Transcript  of  record. 
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Rick  d(M:i('d  saying  anything  more  than  that  he  wanted  to  purchase 
heroin  [li.  T.   p.    107:15-17).     Rick  told  Barbara  he  wanted  to  buy 
half  an  ounce.     Barbara,    who  was  not  an  addict,   told  Rick  that  she 
didn't  have  any  narcotics,   but  that  she  might  be  able  to  get  some  by 
calling  a  man.     Rick  asked  her  what  the  price  would  be  but  she  did 
not  know. 

Then  Rick  took  Barbara  to  a  phone  booth  in  the  parKmg  lot  of 
a  nearby  market,   from  which  she  called  the  defendant.     Barbara 
had  previously  called  defendant  on  several  occasions  asking  for 
narcotics,    and  each  time  defendant  had  refused  [R.  T.    p.    70:21-22; 
p.    177:12-21;    p.    178:11-22].     According  to  her  testimony,    she  told 
defendant  that  Rick  was  sick  and  wanted  "a  piece  or  half  a  piece", 
whereupon  defendant  told  her  that  the  price  would  be  $110  (R.  T. 
p.    49:9-16;    p.    101:10-17].     Defendant  then  told  Barbara  that  he 
might  be  able  to  get  some  narcotics,    and  if  so  he  would  come  over 
to  her  house  the  following  morning.     Rick  testified  that  after  the 
phone  call,    Barbara  told  him  the  price  would  be  $110  (R.  T.   p.    108: 
1-5].     Rick  drove  Barbara  home  and  then  left  to  meet  with  agents 
of  the  Federal  Bureau  of  Narcotics. 

The  following  morning,    August  7,    Rick  met  with  the  agents 
again.     They  searched  him  and  his  car,    and  then  gave  him  $120  and 
installed  a  radio  transmitter  in  his  car.     From  that  time  until  after 
the  sale,    Rick's  car  was  under  constant  surveillance  by  the  agents. 

Rick  then  drove  to  Barbara's  house  again.     He  went  in  and 
asked  if  defendant  had  shown  up.     She  said  no;    Rick  suggested  that 
they  call  him  and  she  agreed.     They  drove  over  to  the  parking  lot. 
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She  called  defendant  from  the  phone  booth,    but  there  was  no  answer. 
Ric  k  then  suggested  they  go  over  to  defendant's  house  and  Barbara 
again  agreed.     They  drove  to  defendant's  house  in  Rick's  car. 
bringing  along  Barbara's  three  children.     When  they  arrived  at 
defendant's  house,    Barbara  went  in  while  Rick  waited  in  the  car. 
Barbara  testified  she  again  told  defendant  that  she  had  a  sick  friend, 
and  also  told  him  she  wanted  some  narcotics  for  her  boyfriend. 
Defendant  told  her  he  had  nothing  there,    but  he  might  be  able  to  do 
something  if  they  went  into  downtown  Los  Angeles  with  him.     When 
they  came  out  of  the  house  Barbara  introduced  defendant  to  Rick 
as  Hank  [R.  T.    p.    49:24-25;    pp.    75-80;    pp.    111-115;    pp.    137-143, 
pp.     161-179). 

Defendant  drove  in  his  car  to  Fourth  and  Crocker  Streets 
in  Los  Angeles;    Barbara  and  Rick  followed  in  Rick's  car.     Defend- 
ant parked  in  the  vicinity  of  Fourth  and  Crocker  Streets  at  which 
time  he  informed  Barbara  and  Rick  that  he  was  going  to  look  for  his 
contact.     Shortly  thereafter  defendant  returned  and  stated  he  couldn't 
find  him.     He  then  drove  to  Fourth  and  Central,   where  he  located 
his  connection,    who  was  known  as  John.     According  to  the  testimony 
of  Agent  Rock,    who  was  surveilling  this  scene,    John  came  out  of 
the  building  at  Fourth  and  Central  as  soon  as  defendant  drove  up. 
and  went  right  over  to  defendant's  car  and  talked  to  him  (R.  T. 
p.    145:16-25;    p.    146:1-13].     Defendant  testified  that  he  told  John 
that  he  had  a  friend  who  wanted  to  buy  Heroin,    and  that  they  had 
$110;    in  response,    according  to  defendant's  testimony,    John  told 
defendant  that  he  thought  he  could  get  two  "quarters"  (of  an  ounce) 
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for$110[K.  T.    p.    181:2-12;     p.    201:2-18]. 

Defendant  then  drove  back  to  where  Barbara  anrj  Kick  were 
waiting  at  Fourth  and  Crocker  Streets,    to  tell  them  that  the  sale 
was  arranged  and  to  get  the  money.     According  to  defendant's 
testimony,    Barbara  had  the  money  when  he  returned  to  Fourth  and 
Crocker,    and  she  got  into  his  car  without  further  ado  and  then  gave 
him  the  money  [R.  T.    p.    183:5-17].     However,    according  to  the 
testimony  of  Barbara,    Rick  and  Agent  Saiz,    who  was  listening  to 
the  radio  transmissions  from  Rick's  car,    defendant  came  over  to 
the  car  and  asked  for  the  money,    but  Rick  refused  because  he  feared 
getting  "burned",    that  is,    losing  his  money.     These  witnesses 
testified  that  a  lengthy  conversation  between  defendant  and  Rick 
ensued,    in  which  it  was  decided  that  Rick  would  give  defendant  the 
money  and  Barbara  would  go  with  defendant  to  make  the  buy,    leaving 
her  three  childrcti  in  Rick's  custody  to  guarantee  the  defendant's 
return  [R.  T.    p.    54:12-18;    p.    82:23-25;    p.    83:1-6;    p.    117:18-25; 
p.    118:1-6;     p.    164:1-25). 

The  defendant  and  Barbara  then  drove  back  to  Fourth  and 
Central  to  pick  up  the  connection,    John.     After  defendant  and 
Barbara  picked  up  John,    the  three  of  them  drove  to  City  Terrace 
and  Alma  Streets  in  Los  Angeles.     During  this  trip,   defendant  was 
driving;    defendant  testified  that  John  gave  him  directions  as  they 
drove  [R.  T.    p.    186:7-13],   but  Barbara  testified  to  the  contrary 
[R.  T.    p.    84:20-21]. 

Upon  their  arrival  at  City  Terrace,    John  got  out  of  the  car 
and  was  gone  for  10-20  minutes.     As  he  was  returning,   defendant 
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got  out  of  the  car  to  meet  him.     They  met  at  the  corner  and  had  a 
brief  conversation.     The  surveillance  agent  testified  that  they 
appeared  to  exchange  something  at  this  time,    and  then  defendant 
returned  to  the  car  and  John  walked  away  (R.  T.    p.    148:1-18).     In 
conflict  with  the  testimony  of  the  surveillance  agents,    the  defendant 
testified  that  John  returned  to  the  car  with  him,    and  that  John 
handed  Barbara  the  narcotics  and  she  paid  John  (R.  T.    p.    187:1-10). 
Barbara's  testimony  was  that  she  does  not  remember  John's  return- 
ing to  the  car  with  defendant;    nor  does  she  remember  defendant 
handing  her  the  narcotics.     She  denied  paying  defendant  any  money 
[R.  T.    p.    58:16-19;     p.    86:5-25;    p.    87:1]. 

After  the  transfer  was  completed,   defendant  and  Barbara 
drove  back  to  Fourth  and  Crocker,    where  Rick  was  waiting.     At 
Fourth  and  Crocker  Barbara  got  into  Rick's  car  and  gave  him  the 
package  of  narcotics.     Although  Rick  denied  it  (R.  T.    p.    130:17-25), 
defendant  and  Barbara  testified  that  defendant  and  Rick  decided  to 
go  back  to  Barbara's  house  where  they  both  would  take  a  fix  (R.  T. 
p.    66:6-8;    p.    91:1-7;    p.    188:4-20).     Defendant  drove  back  to 
Barbara's  house  followed  by  Rick  and  Barbara.     Barbara  found 
that  her  stepfather  was  home  so  the  two  men  could  not  take  their 
narcotics.     Defendant  testified  that  Rick  gave  him  enough  narcotics 
for  one  fix  and  then  left. 

Defendant  was  arrested  on  November  2,    1964;    Barbara 
Rodriguez  was  arrested  on  November  10,    1964. 
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IV 
QUESTIONS   PRESENTED 

A.  THE    DISTRICT  COURT  GAVE  ONE   OF   DEFENDANT'S 
REQUESTED   INSTRUCTIONS   ON   ENTRAPMENT,    AND 
DID   NOT   ERR   IN   REFUSING    TO  GIVE    THE   OTHER. 

B.  THE    EVIDENCE    IS   SUFFICIENT   TO  SUSTAIN  CONVICTION 
ON    THE   GROUND    THAT  DEFENDANT   HAD   ACTUAL 
POSSESSION  OF    THE    NARCOTICS. 

C.  THE   DISTRICT  COURT  DID   NOT   ERR   INSTRUCTING    THE 
JURY   ON  CONSTRUCTIVE    POSSESSION. 

1.  Any  Objection  to  This  Instruction  Was  Waived  by  Fail- 
ure of  Trial  Counsel  to  Object. 

2.  The  Evidence  Warranted  an  Instruction  on  Construc- 
tive Possession. 

V 
ARGUMENT 


A.  THE   DISTRICT  COURT  GAVE   ONE   OF 

DEFENDANT'S   REQUESTED   INSTRUC- 
TIONS  ON   ENTRAPMENT.    AND   DID   NOT 
ERR   IN   REFUSING    TO  GIVE    THE  OTHER. 


Defendant  requested  two   instructions  on  the  issue  of  entrap- 
ment.    One  was  Mathes,    "Jury  Instructions",    27  F.  R.  D.   39  (No. 
4.  12).     The  other  instruction  requested  (Defense's  Proposed  No.   2) 
was  taken  from  United  States  v.    Landry,    257  F.  2d  425,    430  (7th 
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Cir.    1958),    which  proposed  instruction  read  as  follows: 

"One  of  the  defenses  to  the  charges  is  that  of 
entrapment.     It  is  the  duty  of  the  Government  to  satisfy 
you  beyond  a  reasonable  doubt  that  the  defendant  was 
not  entrapped  into  committing  the  acts  which,   absent 
the  entrapment,    constitutes  the  offenses.     If  the 
Government  fails  to  convince  you  beyond  a  reasonable 
doubt  that  the  defendant  was  not  entrapped,    into 
committing  the  offenses,    then  you  must  find  the 
defendant  not  guilty  on  both  counts  of  the  indictment.  " 
[C.T.    p.    9]. 

The  Mathes  instruction  was  given  [R.  T.  pp.  279-280)  but 
the  special  instruction  was  refused,  and  defendant  made  a  timely 
exception  (R.  T.    p.    292:4-21]. 

The  appellant  relies  heavily  on  Notaro  v.    United  States. 
363  F.  2d  169  (9th  Cir.    1966),    in  urging  that  the  Court  erred  in 
refusing  to  give  his  proposed  special  instruction.     Appellant's 
reliance  on  Notaro  is  misplaced.     In  the  recent  case  of  Robison  v. 

United  States,    F.  2d (9th  Cir.  .    May  18,    1967.    No.    20,752). 

this  Court  distinguished  Notaro  as  follows: 

"In  strong  contrast  to  the  case  before  us, 
Notaro  distinctly  stated  his  objection  to  the  instruction 
given,    and  made  timely  request  .    .    .   that  the  jury  be 
instructed  that  if  they  should  'have  any  reasonable  doubt 
from  the  evidence  in  the  case  as  to  whether  the  defendant 
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was  the  victim  of  an  unlawful  entrapment,    the  jury 
should  acquit  the  accused.  '    [363  F.  2d  at  173.  )    The 
trial  court  refused  Notaro's  specific  request  so  to 
instruct  the  jury;    and  it  was  this  refusal,    coupled 
with  the  instruction  as  given  over  Notaro's  objection, 
that  there  led  to  reversal.    .    ,   . 

"In  the  case  at  bar,    on  the  other  hand,    appel- 
lant's only  'objection'  to  the  entrapment  instruction 
as  given  was:     'We  would  rather  prefer  the  language 
in  the  case  of  United  States  v.   Sherman.  '  " 
(emphasis  added). 
In  addition,    said  the  court,    Notaro  involved  a  very  close  case  of 
entrapment,    while  Robison  was  a  strong  case  for  the  Government. 
Thus,    as  a  result  of  (1)  a  failure  to  object  to  the  Mathes  instruction. 
and  (2)  the  fact  that  the  entrapment  issue  was  not  a  close  one,    this 
Court  in  Robison  distinguished  Notaro  and  affirmed. 

The  instant  case  falls  squarely  within  the  holding  in  Robison. 
Both  of  the  key  distinguishing  factors  relied  upon  by  the  Court  in 
Robison  are  also  present  here.     The  first  one  was  Robison's  failure 
to  "distinctly  [state]  his  objection  to  the  instruction  given".     Here, 
not  only  did  defendant  not  object  to  the  Mathes  instruction,   he 
specifically  requested  it  [C.  T.   p.    8].     Thus,    the  instant  case  is 
considerably  stronger  for  affirmance  on  this  point. 

The  second  distinguishing  factor  in  Robison  was  the  lack  of 
a  close  question  of  entrapment.     In  the  instant  case,    not  only  is  it 
not  a  "close  question  of  entrapment",   but  the  evidence  failed 
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completely  to  raise  the  existence  oi  entrapment.     No  inducement 
of  defendant  by  a  government  agent  to  sell  narcotics  occurred  in 
this  case.     The  record  shows  that  the  only  discussion  concerning 
the  transaction  between  defendant  and  the  informant  prior  to  the 
delivery  of  the  narcotics  was  not  one  to  initiate  the  transaction, 
but  was  limited  solely  to  overcoming  the  informant's  fear  of  advanc- 
ing money  prior  to  the  receipt  of  the  narcotics  (R.  T.    p.    54:12-18; 
p.    82:23-25;     p.    83:1-6;    p.    117:18-25;     p.    118:1-6;    p.    164:6-25). 
This  clearly  does  not  constitute  entrapment. 

Thus,    any  unlawful  entrapment  of  defendant  in  this  case 
would  have  to  have  occurred  through  Barbara  Rodriguez.     Of  course, 
any  inducement  of  defendant  by  Barbara  Rodriguez  acting  on  her 
own  initiative  could  not  constitute  unlawful  entrapment.     The  defense 
of  entrapment  is  available  only  to  prevent  the  Government  from 
inducing  otherwise  innocent  persons  into  committing  a  crime. 
Sorrells  v.    United  States,    287  U.S.    435  (1932); 
United  States  v.   Sherman,   200  F.  2d  880 

(2nd  Cir.    1952)  (L.    Hand,    Jr.); 
Sherman  v.    United  States.    356  U.S.    369  (1958). 
In  other  words,    the  entrapment  defense  is  concerned  solely 
with  the  activity  of  Government  agents. 

Gonzales  v.    United  States,    251  F.  2d  298 

(9th  Cir.    1958); 
United  States  v.    De  Alesandro,    361  F.  2d  694 
(2nd  Cir.    1966). 
It  can  hardly  be  argued  that  Barbara  Rodriguez,   who  was 
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originally  indicted  as  a  co-defendant  in  this  case  (C.  T.    pp.    2-3). 
was  a  Government  agent  of  any  sort. 

Turning,    then,    to  the  informant's  relationship  with  Barbara 
Rodriguez,    the  evidence  is  clear  that  the  informant  did  no  more 
than  present  the  opportunity  for  the  illegal  transaction.     The  inform- 
ant came  to  Barbara's  house  looking  for  her  boyfriend  (R.  T.    p.    105: 
18-23].     He  told  Barbara  he  wanted  to  "score"  (R.  T.    p.    106:1-12). 
She  replied  that  she,    too,    wanted  to  "score"  and  that  she  knew  some- 
one who  might  be  selling  [R.  T.    p.    106:14-25;    p.    107:1-10).     Thus, 
calling  defendant  was  entirely  Barbara  Rodriguez'    idea.     It  was 
she  who  spoke  to  defendant  on  the  telephone  (R.  T.    p.   49:9-10; 
p.    75:1-9;    p.    77:12-23;    p.    178:11-22].     And  it  was  she  who  visited 
defendant  in  his  home  prior  to  the  trip   downtown  that  resulted  in 
the  sale  [R.  T.   p.    179:8-24].     While  the  informant  had  not  even 
known  defendant  [R.  T,    p.    125:10-18],    Barbara  Rodriguez  had  known 
him  since  April,    1964  [R.  T.    p.    176:18-20],    and  had  several  times 
asked  him  to  sell  her  narcotics  [R.  T.    p.    177:12-21;    p.    178:11-22). 
So  if  anyone  induced  defendant  to  sell  narcotics  it  was  Barbara 
Rodriguez,    the  defendant's  accomplice. 

In  addition  the  evidence  established  that  the  defendant  was 
not  an  innocent  victim  of  Rodriguez's  requests  for  narcotics. 
Defendant  had  a  prior  conviction  under  the  narcotics  laws  (R.  T. 
p.    174:18-24].     Barbara's  boyfriend  had  previously  told  her  to 
contact  defendant  for  narcotics  [R.  T.    p.    101:6-8].     Defendant  quoted 
a  price  on  the  first  phone  call  related  to  this  transaction  [R.  T. 
p.    101:10-15].     He  was  himself  a  user  and  had  been  an  addict  (R.  T. 
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p.    175:6-14;     p.    191:8-14].     And  by  his  own  admission,    this  was  not 
the  first  lime  he  had  been  instrumental  in  arranging  sales  (R.  T. 
p.    193:13-16]. 

In  addition  to  the  fact  that  no  government  agent  induced 
appellant  to  make  the  sale  of  narcotics,   there  is  an  equally  com- 
pelling reason  why  no  issue  of  entrapment  is  raised  by  the  evidence. 

We  would  urge  that  in  view  of  defendant's  steadfast  denials 
of  guilt  throughout  his  testimony,    he  was  not  entitled  to  any  entrap- 
ment instruction  at  all.     It  is  well  settled  that  absent  a  crime  there 
can  be  no  entrapment,    and  therefore  the  defense  of  entrapment  is 
only  available  to  a  defendant  who  admits  committing  the  unlawful 
acts  charged. 

Ortiz  V.    United  States,    358  F.  2d  107  (9th  Cir.    19G6), 
cert,   denied  385  U.S.    861  (1966), 
reh.    denied  385  U.S.    983  (1966); 
Ortega  v.   United  States,    348  F.  2d  874 

(9th  Cir.    1965); 
Ramirez  v.    United  States,    294  F.  2d  277 
(9th  Cir.    1961). 
It  follows,    then,    that  if  there  was  any  error  in  the  instructions,    it 
was  favorable  to  defendant,    insofar  as  the  instructions  placed  upon 
the  Government  an  unjustified  burden  of  proof,    regardless  of  what 
that  burden  was,    to  show  an  absence  of  entrapment. 
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B.  THE    EVIDENCE   IS   SUFFICIENT  TO 

SUSTAIN   CONVICTION  ON   THE 
GROUND    THAT  DEFENDANT   HAD 
ACTUAL   POSSESSION  OF    THE   NAR- 
COTICS. 


When  considering  the  sufficiency  of  the  evidence,    this  Court 
must  view  the  evidence  in  the  light  most  favorable  to  the  Govern- 
ment. 

Barnard  v.    United  States,    342  F.  2d  309,    317 

(9th  Cir.    1965),    cert,    denied  382  U.S.    948 
(1965),    reh.   denied  382  U.S.    1002  (1966); 
Kaplan  v.    United  States,    329  F.  2d  561  (9th  Cir.    1964); 
Papadakis  v.    United  States,    208  F.  2d  945 

(9th  Cir.    1954); 
Glasser  v.    United  States,    315  U.S.   60  (1942). 
Viewed  in  that  light,    the  testimony  establishes  that  "Rick" 
Estrada  paid  the  money  to  defendant,    Pratti,    at    Fourth  and  Crocker 
Streets  [R.  T.    p.    55:5-6;    p.    82:23-25;    p.    118:10-14;    p.    164). 

The  defendant,    Barbara  and  John  drove  to  City  Terrace  and 
Alma  Streets  in  Los  Angeles  [R.  T.    p.    186:7-13).     The  defendant 
was  driving,    Barbara  was  seated  in  the  middle  of  the  front  seat, 
and  John  was  on  the  passenger  side  of  the  front  seat. 

John  exited  the  vehicle  and  was  gone  for  10-20  minutes.     As 
he  was  returning  the  defendant  got  out  of  the  car  without  the  narcotics, 
to  meet  him.     They  met  at  the  corner  and  had  a  brief  conversation. 
The  surveillance  agent  testified  that  they  appeared  to  exchange 
something  at  this  time,    and  the  defendant  returned  to  the  car  and 
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John  walked  away  [R.  T.   p.    148:1-18].     Upon  their  return  to  Fourth 
and  Crocker,   where  Rick  was  waiting,    Barbara  handed  Rick  the 
narcotic^s. 

Appellant  argues  that  the  evidence  is  "fatally  incompleted" 
as  it  has  not  excluded  the  hypothesis  that  John  returned  to  the  car 
with  defendant  and  that  the  transfer  occurred  at  the  passenger  side 
of  the  vehicle,    out  of  the  view  of  the  agents.     We  respectfully 
submit  that  this  is  simply  not  the  case.     At  this  crucial  moment  in 
the  transaction,    the  agent  testified  that  the  car  was  under  constant 
surveillance  [R.  T.    p.    155:12-25;    p.    156:1-7];    there  were  no  gaps 
in  the  surveillance  such  as  occurred  in  the  case  relied  upon  by 
appellant,    United  States  v.   Saunders,    325  F.  2d  840  (6th  Cir.    1964). 
Moreover,    the  agents  were  located  on  "a  hill  where  you  can  look 
down  on  to  where  the  Studebaker  was  parked"  (R.  T.    p.    147:17-20). 
The  testimony  further  established  that  John  was  on  the  passenger 
side  of  the  vehicle  [R.  T.    p.    56:7-12;    p.    84:1-5,    16-19;    p.    147: 
1-3;    p.    157:6-12;     p.    186:1-13;    p.    204:10-11;    p.    205:7-10]  and 
the  surveilling  agent    was  able  to  observe  John  get  out  of  the  car 
[R.  T.   p.    147:21-23].     Thus  the  agent  clearly  was  able  to  see  the 
passenger  side  of  the  car.     We  therefore  submit  that,    assuming 
as  we  must,    that  the  jury  believed  the  surveilling  agent,   the 
evidence  excludes  all  hypotheses  that  the  transaction  occurred  on 
the  passenger  side  of  the  vehicle,    out  of  view  of  the  surveilling 
agents,    as  proposed  by  appellant.     As  this  Court  said  in  Barnard  v. 
United  States,    342  F.  2d  309  (9th  Cir.    1965),    at  p.    317: 

"We  assume  that  the  jury  believes  the  .   .    .    government 
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witness.     It  is  for  the  jury,    not  this  court,    to  decide 

what  witnesses  to  believe.  " 


THE   DISTRICT  COURT   DID   NOT 
ERR   IN   INSTRUCTING    THE   JURY 
ON   CONSTRUCTIVE    POSSESSION. 


The  court  charged  the  jury  as  to  both  actual  and  constructive 
possession.     Mathes,    "Jury  Instructions",    27F.  R.D.    39,    169 
(No.    24.09)  (Mathes)  [C.  T.    p.    19;     R.  T.    p.    286:5-25).     Defendant 

now  objects  to  this  instruction  for  the  first  time. 


1.  Any  Objection  to  This  Instruction 

Was  Waived  by  Failure  of  Trial 
Counsel  to  Object. 


A  search  of  the  record  in  this  case  failed  to  disclose  any 
objection  to  the  instruction  on  constructive  possession.     Such 
failure  to  object  is  a  complete  waiver. 

White  V.    United  States,    315  F.  2d  113  (9th  Cir.    1963), 

cert,    denied  375  U.S.    821  (1963); 
Walker  v.    United  States,    298  F.  2d  217 

(9th  Cir.    1962); 
O'Neal  v.    United  States,    310  F.  2d  175 
(9th  Cir.    1962). 
The  reasoning  in  the  White  case  is  particularly  appropriate 
here: 

"No  point  is  made  that  the  instruction  is  an 
17. 


incorrect  statement  of  the  law,    merely  that  It  is 
not  applicable  to  the  facts  of  this  case.     Under  such 
circumstances,    it  is  peculiarly  defense  counsel's 
obligation  to  make  timely  objection.  "    White  v. 
United  States,    supra,    p.    115. 


The  Evidence  Warranted  an  In- 
struction on  Constructive 
Possession. 


Assuming,    arguendo,    appellant's  contentions  were  to  be 
believed  that  John  delivered  the  narcotics  to  Barbara  Rodriguez, 
the  evidence  independently  establish  constructive  possession  of  the 
narcotics  in  appellant.     According  to  the  testimony  of  both  Barbara 
Rodriguez  and  "Rick"  Estrada,    it  was  defendant  who  set  the  price 
for  the  sale  [R.  T.    p.    49:15-16;    p.    101:10-15;    p.    108:1-5).     And 
it  was  defendant  who  directed  the  travels  to  downtown  Los  Angeles. 
Moreover,    Barbara  Rodrigues,    "Rick"  Estrada,    and  Agent  Saiz 
all  testified  to  the  nature  of  defendant's  discussion  with  Rick  con- 
cerning the  transfer  of  the  money  [R.  T.    p.    54:12-18;    p.    82:23-25; 
p.    83:1-12;     p.    117:18-25;    p.    118:1-6,    10-14,    21-25;     p.    119:1-5; 
p.    163:22-25;     p.    164].     Agent  Saiz'  testimony  concerning  this  dis- 
cussion is  particularly  clear  that  defendant  was  the  principal  figure 
in  the  transaction  and  was  exercising  at  that  time  his  dominion  and 
control  over  the  narcotics: 

"...   he  told  Mr.    Estrada  that  he  would  have  to 
have  the  money  before  he  could  make  delivery  of 
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the  heroin.    ...     He  told  Mr.    Estrada  that  the 
heroin  was  there,   that  it  would  not  take  much  more 
than  fifteen  minutes  to  get  the  heroin."    (R.  T.    p.    164: 
6-11]. 
This  is  certainly  not  the  attitude  of  a  go-between  who  is  merely 
putting  a  buyer  in  contact  with  a  seller.     Rather,    we  submit,    this 
conversation  makes  obvious  that  defendant  at  that  time  had  the 
power  either  to  produce  the  narcotics  (as  he  ultimately  did)  or  to 
cancel  the  transaction,    depending  only  upon  whether  or  not  Estrada 
was  then  and  there  willing  to  pay  the  price  defendant  was  asking. 
Facts  of  a  less  compelling  nature  have  previously  been  held  by 
this  Court  to  warrant  affirmance  where  constructive  possession 
was  an  issue. 

Cellino  v.    United  States,    276  F.  2d  941 
(9th  Cir.    1960); 

Dolliver  v.    United  States,   F.  2d  

(9th  Cir.  ,    June  16,    1967,    No.    21,320). 
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VI 
CONCLUSION 

In  view  of  the  foregoing,    the  District  Court  committed  no 

error  in  refusing  to  give  the  appellant's  proposed  special  instruction 

on  entrapment.     The  facts  warrant  a  finding  of  actual  possession 

and  sufficient  facts  existed  to  establish  constructive  possession. 

Therefore  we  respectfully  submit  that  the  judgment  of  conviction 

should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR., 
United  States  Attorney, 

ROBERT   L.    BROSIO. 

Assistant  U.   S.   Attorney, 
Chief,   Criminal  Division, 

ROBERT   M.    TALCOTT, 
Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/        Robert  M.    Talcott 


ROBERT   M.    TAIXOTT 
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OPINION  BELOW 
The  opinion  of  the  district  court  (R.  3  75-396)  is 
reported  at  236  F.Supp.  44. 

JURISDICTION 
The  jurisdiction  of  the  district  court  over  this  con- 
dennation  action  arises  from  the  Second  War  Powers  Act  of  March  2  7, 
1942,  56  Stat.  176,  177,  and  the  Condennation  Act  of  August  1, 
1888,  25  Stat.  357,  40  U.S.C.  sec.  257  (R.  5).   Final  judgment 
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was  entered  March   8,    1965    (R,    446) «      Notice   of  appeal  was   filed 
May    7,    1965    (R.   452).  The  jurisdiction  of    this  Court  rests 

on  28  U.S.C.    sec.    1291. 

QUESTIONS    PRESENTED 

1.  Whether  in   this  condemnation  valuation  case   there 
is  any  support  in  the  objective   facts  or  in   law  for  the  district 
court's  awarxi  for  pumice  deposits  arrived  at  by  cons tiruc ting  a 
hypothetical  pumice  mining,    processing   and  selling  business; 
multiplying  the  assumed  net  profit  per   ton  of   that  business  ven- 
ture by  the  estimated   tons  to  be   produced  in  five  years;   and  re- 
turning the  resultant  figure  directly  as   the  market  value   of  the 
deposits, 

2.  Whether  the  district  court  erred  in  rejecting  all 
comparable   sales. 

STATEMENT 
■fliis  appeal  is  from  a  judgment  in  two  consolidated 
condemnation  proceedings  instituted  by  the  United  States   to 


\J     Hie  delay  in  prosecuting   this  appeal  was  occasioned  by  the 

following  facts:     The  American   Pumice  Company  has  been  bank- 
rupt since   1946.     After  the  notice   of  appeal  was   filed  here,    the 
trustee   in  bankruptcy  and   the  United  States   reached  a   settlement 
agreement,   which  was  approved  by  the  bankruptcy  court.     However, 
in  an  action  by  a  stockholder,    this  Court,    in   P.    S.    Seymour-Heath 
V.   George  T.  Goggin.   Trustee.   Etc..   No.   21,868   (January  10,    1968), 
set  aside    the   settlement  for  want  of  approval  by   the  stockholder. 
The   present  appeal  had  been  held  in  abeyance   pending  the  outcome 
of    that    litigation. 
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acquire  exclusive  use  of  a  large  area  of  land  in  Inyo,  Kern  and 
San  Bernardino  Counties,  California,  for  a  Naval  Ordnance  Testing 
Station.   The  property  interests  involved  are  pumice  mining  claims 
on  public  lands  of  the  United  States.   These  claims  had  been  lo- 
cated by  various  individuals  and  ultimately  assigned  or  leased 
to  the  appellee,  American  Pumice  Company. 

The  first  conderaiation  action  (Civil  No.  3472)  was  filed 

on  February  23,  1944  (R.  2).   It  embraced  the  "Brown  Group"  of 

2/ 
claims  (R,  376).     Orders  for  immediate  possession,  upon  30 

days'  written  notice,  were  entered  on  February  24  and  April  18, 
1944  (R.  16,  24),  and  a  declaration  of  taking  was  filed  on  Octo- 
ber 19,  1945  (R.  52). 

The  second  condemnation  action  (Civil  No.  311)  was 

instituted  on  March  20,  1945  (R.  160).   It  embraced  the  "Donna- 

3/ 
Gill"  claims  (R.  3  76).    An  order  for  immediate  possession  was 

obtained  on  March  30,  1945,  and  American  Pumice  Company  vacated 

the  premises  on  May  29,  1945  (R.  171,  380).  On  August  22,  1945, 


2/  These  include  "Tired  Boy,"  160  acres;  "White  Gold,"  a  group 

involving  two  overlapping  20-acre  claims;  "White  Eagle  No.  2," 
20  acres;  and  "Gray  Boy,"  20  acres  (R.  3  76). 

3/  -niese  include  "Donna  Nos.  3  and  4,"  80  acres;  and  "Ray  Gill 
No.  31,"  160  acres  (R.  376). 
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the  project  boundaries  were  revised  by  amended  complaint  to 

exclude  Donna  Nos.  3  and  4  and  a  part  of  Ray  Gill  No.  31  (R,  380), 

The  court  found  that  the  amended  complaint  was  never  served  on 

appellee  and  that  appellee  was  not  otherwise  apprised  of  the 

filing  (R.  380).  The  order  of  dismissal  of  these  areas  was  not 

entered  until  September  24,  1956.  The  court  found  that  no  notice 

of  this  order  was  served  on  appellee.   In  1946,  one  Mr,  Splane, 

took  a  lease  and  option  on  these  excluded  claims  from  the  origina 

locators  (Wicks  and  Gill)  and  operated  the  mines,  making  sales  to 

the  Navy.   In  these  circumstances,  the  court  held  that  under  Rule 

71A(i)(3),  F.R.Civ.P.,  the  appellee  was  entitled  to  compensation 

for  a  taking  of  them  (R.  381-383). 

The  issue  on  appeal  relates  solely  to  the  value  of  the 

claims.   That  issue  was  tried  by  the  district  court  without  a 

4/ 
jury.    As  indicated,  the  United  States  owned  the  fee  in  these 

tracts  and  the  American  Pumice  Company  held  leases  or  assignments 
from  individual  locators  of  mining  claims.   Ihe  lands  are  located 
in  a  remote  and  rugged  area  of  southern  California  northeast  of 
Los  Angeles.  They  contain  deposits  of  pumice  useful  in  con- 
struction work. 


l±J     Various  issues  of  ownership  were  also  tried  by  the  court, 
as  shown  by  its  opinion,  but  they  are  not  raised  here. 
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Tlie  Donna-Gill  claims   are   about   50  miles   away   from  the 
Brown  claims    (R,    385).      Prior   to  the   taking,    there   had   been   some 
open -pit  production   from  the  Donna -Gill  claims   and   same    (less) 
production  underground   from  the  Tired   Boy  and  White  Gold  claims 
in   the   Brown  Group   (Tr.    364,    384,    441).      Ihis  was  marketed    in   the 
Los  Angeles   area. 

Appellee's  Valuations.      Appraisal  witnesses   for   the 
American   Pumice   Company   gave   opinions   of  value   based   on  a  capi- 
talization of  net  profits   from  an  operation  which  would  mine, 

process  and  deliver  bagged   pumice   f.o.b.    to   the   nearest  railhead 

6/ 
at  Sykes,    California,  Thus,    the  witness,   Mr.    Frederick,    es- 

timated  the    tons  of   pumice   on   the   claims    (Tr.    659-660,    680-698, 
745,    939,    1064),    the  costs   of  building   roads,    bagging,    sales 
promotion,    etc.    (Tr.    745,    1053,    1055,    1116,    1200),    the   amount 
of  capital  investment  needed,    annual  production    (Tr.    1067,    1123), 
and   f.o.b.    prices    (Tr.    1038).      From  this  he   computed  a  net    profit 
Df   $1.63   per  ton    (Tr.    1059).      He   assumed   total   production,    i.e.. 


5/      The   bulk  of   the   production  had   been   sold   to   the   Navy   in    1944 

and   1945  for  use   on   this  Ordnance   Testing   Station    (Tr.    388, 
Jt02,    415,   439-440,    984,    1006-1008). 

^     Govemment  counsel  moved   the   court  unsuccessfully,    on   several 

occasions,    to  strike    the   opinions  of  each  of   these  witnesses 
Dn   the   ground   that  their  valuations  were   on  an  incorrect  basis 
(Tr.    864-865,    1214,    1263,    1306-1307,    1360). 
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100,000  tons  a  year  for   the   first  five  years  and  130,000  a  year 

after  that    (Tr.    1064,    1123).      Since   there  was  some  question  at 

the   trial  as   to  the  duration  of  the   lease   on  the  Donna -Gill  claims 

7/ 
he  made   two  estimates   of  value  on  that  group.  On  the  basis   of 

10^  years  of  production,  he  valued  that  group  at  $798,000,    i.e.. 

Donna  at  $495,000  and  Gill  at  $303,000   (Tr.    1171-1172).     On  a 

19-year   life,   he  valued  that  group  at  $1,108,000,    i.e..   Donna  at 

$687,000  and  Gill  at  $421,000   (Tr.    1172).      To  these  figures  he 

added  his  valuation  of   the   Brown  Group   (for  35^  years)   at  $251, OOC 

8/ 
(Tr.    1067,    1174-1175).  Thus,   his   total  values   on  those  bases 

were  $1,049,000  and  $1,359,000,    respectively.     On  a  14 -years' 

operation  for  the  Donna -Gill  claims  he   found  a  total  value   of 

ay 

$1,148,000   (Tr.    1062).  He  used  a  10%  compound  interest  dis- 

count rate,   meaning  a  rate  by  which  to  reduce   the   projected  future 
return  to  a  present  cash  value    (Tr.    1062-1064).     He  did  not  in- 
vestigate  sales  of  comparable  mining  claims    (Tr.    1184). 


2/     The  court  reserved  its  determination  of  ownership  until  after 
the  valuation  trial, 

8/     White  Gold  $108,000,    Tired  Boy  $90,000,   Gray  Boy  $25,000  and 
White  Eagle  No.   2  $28,000   (Tr.    1176). 

9/     On  the  Gill  claim,    assuming  a  lease  with  an  option  to  purchase 
for  $10,000,   he   found  a  value   of  $457,000   (Tr.    1337-1338).     Or 
the  Donna  claims,    assuming  a  lease  and  purchase   option  of  $5,000, 
he   found  a  value   of  $757,000   (Tr.    1340). 
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Appellee's  witness,   Mr.    King,    found  value   by  discount- 
ing future  profits    (straight  discount)   at  10%   (Tr.    829,    83  7). 
He  estimated   the   quantity  of   pumice,    the   selling  price,    and  de- 
ducted mining  and  processing  costs  of  labor,    supplies,    super- 
vision,  repairs,    replacement,  hauling,    power  and  utility  rental, 
compensation  insurance,    social  security,  welfare,    taxes,    licenses, 
office  and  travel  and  research   (Tr.    830,    835,   840).     He  discounted 
"arbitrarily"  20%  for  capital  investment   (Tr.   837).     He  assumed 
total  production  at  the  rate  of  55,700  tons   per  year  and  found 
a  "net  operating  profit"  of  $1.87  and  $2.12  per  ton,   respectively, 
on  the  two  groups    (Tr.    835,    839,    841-842,   916).     On  that  basis, 
he  valued  the  Brown  Group   (30-year  life)   at  $310,200   (Tr.    837-838). 
and  the  Donna -Gill  claims  at  $600,000-^onna  at  $343,000  and  Gill 
at  $277,000   (Tr.    850-851).     He  valued  all  the  claims  as  operating 
as  a  unit,    because   absent  monopoly  control  there  would  not  be   a 
sufficient  market  for  total  production   (Tr.    850). 

Appellee's  witness,   Mr.   Schmidt,   applied  present  value 
tables  to  his  computations  from  estimated  annual  production  of 
118,000  tons,    10%  interest  on  investment,   47.  interest  on  a  sinking 


LO/     He  valued  Tired  Boy  at  $157,900,  White  Gold  at  $124,000  and 
White  Eagle  No.   2  at  $28,000   (Tr.    837-838). 


-  8    - 

fund  and  cost  figures  obtained  from  the  Company's  books    (Tr.    1249- 
1250).     He  did  not  value   the   Brovm  Group.      On  the   basis   of  nine 
years  of  production,   he  valued  the  Donna  and  Gill  claims  at 
$700,000-4)onna  $436,000,   Gill  $264,000   (Tr.    1249-1252).      If 
valued  separately,    the  total  was  reduced  to  $571,000-^)onna  $420,00 
Gill  $151,000— because   of  two  overheads    (Tr.    1259).      If  the  Gill 
claim  was  under  a  five-year  lease  with  an  option  to  purchase   it  at 
$10,000,   he  found  a  value   for  the  lease  of  $141,000   (Tr.    1275). 
In  addition,    the   lessor's   interest  would  be  worth  $10,000   (Tr.    1311 
If   the  Donna  claim  was  under  a  lease  with  a  royalty  payment  of 
25  cents   per  ton,  without  a  termination  provision,   he  valued   the 
lease  at  $420,000   (Tr.    1275-1282).      In  that  circumstance,    the 
lessor's   interest  would  be  a  capitalization  of  the  royalty,   or 
$104,800,   to  be   taken  out  of  the  $420,000   (Tr.    1315-1316). 

The  Government's  Valuations.     Mr.    Schuette,    testifying 
as   to  the  Brown  Group,    stated  that  underground  pumice  mining  has 
not  been  profitable   since   1943    (Tr.    1732).     He   said  that  these 
claims  are  worth  nothing  today — e.g.,  wages  have   increased  from 
$5   per  day  to  $25  per  day    (Tr.    1773).      Ihe  claims  might  still 
have  had  a  small  speculative  worth  at  the  date   of  taking. 
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Accordingly,    he   assigned  a  value   to   them  of  $1,100    (Tr.    1732). 
He   found  no  value    in   the   Gill   lease   and  option  because   "you  could 
get  a  better  bargain"    (Tr.    1739-1740).      As   to  the  Donna -Gill 
claims,    he   testified   that   there  was  no  record   of   profitable   opera- 
tions  on  them  and   that  open -pit  operations  have  never  shovm  a 
profit  out  there    (Tr.    1741).      The  business   is  highly  competitive 
(Tr.    1742).     He   assigned  a  value  to  these  claims   of  $18, 500 --Donna 
$11,000,   Gill  $7,500   (Tr.    1739).      Thus,   his  total  valuation  was 
$19,600. 

Mr.    Jones  examined   sales   of  comparable   claims   in  this 
area  and  in  other  areas  about   130  miles  distant   (Tr.    1763-1766, 
1783-1793).      The  court  excluded  consideration  of  the   latter 
(Tr.    1793).     As   to  the  Brown  Group,   he  believed  that  such  remote, 

inaccessible,   underground  deposits  were  not  competitive    (Tr.    179  7- 

12/ 
1798).     He  valued  them  at  $1,200   (Tr.    179  7).  He  valued  the 

3onna-Gill  claims   at  $20,000— $10,000  each   (Tr.    1799-1800).      This 

was   on  the  basis  that  there  had  never  been  a  profit  on  them,    but 

that  some  day,  with  new  methods  or  market,    there  might  be    (Tr.    1800) 

lis  total  valuation  was  $21,200.     He  had  no  knowledge  of  any  lease 


LI/     Tired  Boy  $550,  White  Gold  $350,  White  Eagle  No.   2  $100,    and 
Gray  Boy  $100    (Tr.    1732). 

L2/     Tired  Boy  $500,  White  Gold  $500,    Gray  Boy  $100  and  White 
Eagle  No.    2   $100   (Tr.    179  7). 
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on   the  Donna  claim   (Tr.    1800).     He   assigned  a  nominal   ($10  to  $100) 
value   to  the    lease   on   the  Gill  claim  as   the  value   of   the  option 
(Tr.    1799).      In  his  opinion,    the  25  cents   per  ton  royalty  was  high, 
there  being  others  in  the  area  at   10  cents   per  ton   (Tr.    1799).     He 
stated  that  the   locator,   Mr.   Gill,   believed  that  the  option  price 
of  $10,000  was  reasonable    (Tr.    1801). 

The  District  Court's  Award.      The  district  court  rejected 
the  valuations  of  the  Government's  witnesses  because   of  their 
brief  inspections  of  the   properties  and  because   they  "made  no 
effort  to  make  any  calculations   of  the  amount  of  pumice   in  place" 
(R.   387).      It  held  that  the  Government's   insistence   on  the  use   of 
comparable  sales  as   the  correct  method  to  value  these   properties 
was  misplaced  and  that,    in  any  event,    there  were  no  comparable 
sales  because   it  "is  difficult  to  see  how  pumice  claims  can  be 
comparable   to  one  another  unless  adjacent  or  nearly  so,   as  the 
quantity,   quality,   mining  costs  and  access   to  market  vary  with 
each  property"    (R.   387-389).     Disagreeing  with  an  earlier  de- 
cision in  that  district.   United  States  v.   Land  in  Dry  Bed  of 
Rosamond  Lake.   Gal..    143  F.Supp.   314   (S.D.   Cal.    1956),    it  approved 
computing  value  by  multiplying  the  quantity  of  pumice  by  the 
going  unit   price    (R,   389).      The  court  further  held  that  "in  mining 
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claims,    as   in  oil  and  gas,    a   lease  with  the   lessee   paying  a 
royalty   to   the   owner,   with  or  without  an  option  to  buy,    is 
frequently,    in   fact  almost  always   if  mineral  in  any  quantity 
is   present,   of  much  greater  value  thcin  the  undeveloped  claim" 
(R.   386). 

Considering  the  increasing  competition  with  pumice 
of  a  new  construction  material  ("expanded  shale"),  the  court 
found  that  the  life  of  the  market  for  this  pumice  would  have 
been  five  years  (R.  395).  The  court  said  that  it  selected  a 
value  from  appellee's  witness,  Schmidt,  of  50  cents  per  ton  in 
place  (R.  395).  Then,  selecting  an  annual  production  for  each 
claim,    it  made   the   following  computations    (R.   394-396): 


Total 

Production 

Production 

Value   at 

Claim 

(Tons   Per  Year) 

fFive  Years) 

50^  Per  Toi 

Donna  Nos.    3 

and  4 

31,000 

155,000 

$77,500 

Ray  Gill  No. 

31 

19,000 

95,000 

47,500 

Tired  Boy 

9,800 

49,000 

24,500 

White  Gold 

8,100 

40,500 

20,250 

White  Eagle 

2,000 

10,000 

5,000 

Gray  Boy 

3.000 

15 . 000 

7.500 

72,900  364,500  182,250 
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The  court  found  that   the  American   Pumice  Company  was   obligated 
to  pay  a  total  royalty  of  $5,000   to  the   locators   of  Donna  Nos. 
3  and  4,  which  was   the  value  to  the    locators,    so  that  the  Com- 
pany's value  was   reduced   to  $72,500.      Since  no  one  claimed   that 
$5,000,    it  was  not  awarded.      Similarly,    as  to  Ray  Gill  Nos.   31, 
the  court  found   the   total  value   to  the   locator  to  be   $10,000, 
minus  any  royalties  received,    so  that  the  Company's  value  was 
reduced  to  $37,500.      Since  the   locator  waived  his   interest, 
the  $10,000  was  not  awarded.     As  a  result,    the  court  entered 
judgment  awarding  $167,200  to   the  American  Pumice  Company  as 
just  compensation  for  the   taking   (R.   449).      This  appeal  followed, 
SPECIFICATION  OF  ERRORS 

1.  The  district  court  erred  in  valuing  the   pumice 
deposits  from  the  assumed  net  profit  of  a  hypothetical  pumice 
mining,    processing  and  selling  business. 

2.  The  district  court  erred  in  multiplying  a  computed 
net  profit  per  ton  by  the  number  of  tons  estimated  to  be   pro- 
duced in  five  years  and  returning  the  resultant  figure  directly 
as  the  condemnation  award. 

3.  The  district  court  erred  in  refusing  consideration 
of  all  comparable   sales. 
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4.  The  district  court  erred   in  assuming   large   annual 
sales   of  pumice  from  each  of  the  deposits  concurrently. 

5.  The  district  court  erred   in  not  regarding  the 
sales   prices   of  sotae   of  these  very  pumice  claims,   near  the  dates 
of  taking,   as  bearing  on  the  value  of  appellee's   property  inter- 
ests. 

6.  The  district  court  erred  in  compensating  the  appel- 
lee for  loss  of  business  profits  rather  than  for  the  value  of  the 
property  taken. 

7.  The  district  court  erred  in  relying  on  opinion 
testimony  without  any  support  in  the  demonstration  and  physical 
facts. 

8.  The  district  court  erred  in  basing  the  awarxi  on 
conjecture,    s[)eculation  and  unwarranted  assumptions, 

9.  The  district  court  erred  in  accepting  the  witness 
Schmidt's   per-ton  valuation  and   in  applying  it   to  a  different 
duration  and  amount  of  production. 

10.      The  district  court  erred  in  relying  on  a  computa- 
tion from  earnings  of  a  business  venture,    using  an  interest   (risk) 
rate  without  any  showing  of  support  for  it  in  comparable   invest- 
ments. 
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11,  The  district  court  erred  in  mathematically  calcu- 
lating value. 

12.  The  district  court  erred  in  not  reducing  assumed 
earnings  for  the  future  to  their  worth  at  the  date  of  valuation. 

ARGUMENT 

THE  DISTRICT  COURT  ERRED  IN  REJECTING 

THE  EXISTING  MARKET  PRICE  OF  PUMICE 

DEPOSITS  AND  VALUING  A  HYPOTHETICAL 

BUSINESS  VENTURE 

A.      The  court  erroneously  refused   to  consider  any 

comparable  sales.    -  The  courts  have  repeatedly  held  that  where 

sales  of   the  same   or  comparable   property  exist,    they  should  be 

considered  as   the  best  indication  of  market  price  and  that 

"resort  *  *  *  to  other  data  to  ascertain  its  value"   is  clearly 

a  secondary  and  conjectural  approach.     E.g.,   United  States  v. 

Miller.   317  U.S.   369,    374-375    (1943);  Olson  v.   United  States. 

292  U.S.   246,    257   (1934);  Montana  Railway  Co.   v.  Warren.    137 

U.S.   348,    352    (1890);  United  States  v.    Sowards .   370  F.2d  87,    89 

(C.A.    10,    1966);  United  States  v.  Whitehurst.    337  F.2d   765,    775 

(C.A.   4,    1964).     As  the  court  said  in  Baetier  v.   United  States. 

143  F.2d  391,   397   (C.A.   1,    1944),   cert,  den.,    323  U.S.    772: 
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In  fact,  in  the  absence  of  recent  trans- 
actions of  a  like  nature  involving  the  land 
itself,  they  are  the  best  evidence  of  market 
value.  What  comparable  land  changes  hands 
for  on  the  market  at  about  the  time  of  tak- 
ing is  usually  the  best  evidence  of  market 
value  available.   In  the  absence  of  such 
evidence  a  determination  of  value  becomes 
at  best  only  a  guess  by  informed  persons. 

Real  property  may  be  unique  and  the  comparable  sales  too  few 

to  establish  a  conclusive  market  price,  "But  that  does  not  put 

out  of  hand  the  bearing  which  the  scattered  sales  may  have  on 

what  an  ordinary  purchaser  would  have  paid  for  the  claimant's 

property."  United  States  v.  Toronto  Nav.  Co..  338  U.S.  396, 

402  (1949);  United  States  v.  Whitehurst.  supra. 

The  Government  sought  to  offer  evidence  of  the  sales 

prices  of  pumice  claims  in  the  same  county  as  some  of  these 

claims  (about  130  miles  away)  and  in  the  next  county  to  the 

north  (Tr.  1783-1794).   The  court  sustained  objection  to  these 

and  in  its  opinion  said  (R.  388):   "It  is  difficult  to  see  how 

pumice  claims  can  be  comparable  to  one  another  unless  adjacent 

or  nearly  so,  as  the  quantity,  quality,  mining  costs  and  access 

to  markets  vary  with  each  property."  But  those  factors  go  to 

the  weight  of  the  evidence  and  could  have  been  fully  developed 
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by  appellee   on  cross-examination.      This  absolute  exclusion  of 
other   than  nearly  adjacent   properties  was  unduly  restrictive 
under  the  foregoing  authorities  and  under  United  States  v. 
Lowrie .    246  F.2d  472    (C.A.   4,    1957).      Certainly,    those   sales 
prices,  with  any  necessary  adjustments,  would  have  had  a 
closer  bearing  on  market  value   than  the   structure   of  assump- 
tions on  which  the  court  relied. 

In  addition,    the  court  gave  no  consideration  to   the 
fact  that  some  of   the  very  mining  claims   involved  had  been 
sold,   both  before  and  after  the  date  of  taking,    for  relatively 
small  amounts.      The   reason  given  by  the  court  for  not  consider- 
ing these   sales  was  that  "in  mining  claims,    as   in  oil  and  gas, 
a  lease  with  the   lessee   paying  a  royalty  to  the  owner,  with 
or  without  an  option  to  buy,    is   frequently,    in  fact  almost 
always  if  mineral  in  any  quantity  is   piresent,   of  much  greater 
value  than  the  undeveloped  claim"    (R.   386), 

But  regardless  of  whether  that  factual  assumption 
is  supportable,    that  position  is  not  apposite   to  the  circum- 
stances and  sales   involved  here.     Gray  Boy  and  White  Eagle 
No,   2  were  undeveloped.     Donna  Nos.   3  and  4  were  developed  and 
had  been  operated  by  this  very  Company,    yet  in  1946,  Mr,  Wicks 
sold  them  to  Mr,    Splane  for  $5,000   (Tr,   493).      Both  men  were 
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experienced  in   the  mining   industry.      Previously,    appellee  had 

succeeded  by  assignment  to  a  lease  and  option  to  purchase 

these  Donna  claims    (plus   others)   for  $5,000  pursuant  to  an 

agreement  executed  in  1942    (Tr.    1363-1366).      In  1943,  Mr.  Gill 

executed  a   lease  for  Ray  Gill  No.   31  to  American   Pumice  Company 

with  an  option  to  purchase  for  $10,000  and  in   1946  Mr.  Gill 

sold  that  claim  which  had  been  operated  by  this  very  Company 

13/ 
to  Mr.   Splane  for  $15,000  (Tr.    1385,    1387). 

It  is  noteworthy  that  Mr.   Splane   incurred  liabilities 

of  $180,000  trying  to  operate  the  Donna -Gill  group  in   1946  and 

1947   (Tr.    1813,    1829,    1839-1840).     This  circumstance  bears   on 

the  district  court's  reference   to  the  fact  that  in  1947  Mr.   Newby 

(partner  in  Desert  Materials  Company  and  President  of  Crownite) 

paid  $15,000  to  Gill  and  $5,000  to  Wicks    (the   locators  of  the 

Donna -Gill  group)   and  $250,000  to  Splane    (and  his  creditors) 

who  held  the    lease  and  option   (R.   387).      The  court  used  this 

to   show  that   "a  lease  with  the   lessee   paying  a  royalty  to  the 

owner  *  *  *    is   of  much  greater  value  than  the  undeveloped  claim" 

(R.   386-387).      But  that  purchase   price  was  $170,000  more   than 

Mr.   Newby  intended  to  pay  because  the  purchase  agreement  with 

Splane   included  assumption  of  Splane 's   liabilities  which  were 


13/     This   price   included  four  additional  claims    (Tr.    1387). 
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$150,000  more   than  Splane  had  represented    (Tr.    1839-1840),    and 
because  Newby  had  not  known  that  anything  was  owing  to  the 
locators    (Tr.    1814).     The  remaining  amount  covered  eight   loca- 
tions  in  addition  to  Donna  Nos,   3  and  4  and  Ray  Gill  No.   31 
(Tr.    1830)   and  all  of  Splane 's  personal  property  and  equipment 
as  well  as  his  business  in  Los  Angeles  and  provided  funds   "to 
purchase  additional  equipment  and  as  additional  working  capital 
of  said  business"    (Def.   Ex.   CP;  R.   383,    fn.    1).      In  short,    it 
was  a  sale  of  Splane 's   pumice  mining  and  selling  business   to 
Newby,  with  Splane  remaining  as   "head  of  the  sales  department" 
(Def.  Ex.   CP).      So,   again  in  this  reference,    the  court   looked 
to  the  price   of  a  business   to  support  its  valuation  of  an 
interest  in  real  property. 

The  court  referred  to  a  report  by  appellee's  witness, 
Mr.    Schmidt,   made   to  the  Navy  on  November  18,    1946,  when  he  was 
employed  by  the  Government,  which  stated  that  the  value  of  the 
Ray  Gill  No.   31  claim  was  $8,000  because  it  contained  $500,000 
worth  of  pumice    (R.   387;   Tr.    1350;   PI.  Ex.    13).      This  was  used 
again  to  support  the  view  that  a  lease   is  worth  more   than  "an 
undeveloped  claim."     But  this  was  not  an  undeveloped  claim. 
It  had  been  worked  by  the  American  Pumice  Company.     The  mere 
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placing  of  an  operating  company  on  or  off   the  property  cannot 
affect  the  value  of  a  known  deposit.      The   presence  of  $500,000 
worth  of  pumice   is  not,   contrary  to  the  court's  apparent  be- 
lief,   an  additional  factor  to  be   added  to  the  market  value 
which  Schmidt  expressed  based  on  that  amount   and  value   of 
pumice   in  the  ground.      It  was   obviously  Schmidt's  judgaant, 
at  that  time,    that  operating  companies  were   paying  about  $8,000 
for  such  a  deposit,   having  in  mind  the  vagaries  of  the  market 
and  of  costs.     Certainly,   operating  companies  were  not  paying 
each  other  more  merely  because  an  operating  company  was  on 
the   property  by  lease.      There  was  nothing  that  the  presence 
of  an  operating  company  or  the  existence  of  a  lease  could  have 
added  to  the  value  of  this  known  and  developed  deposit.      There 
was  no  evidence  that  anyone  ever  paid  the  net  profit  per  ton 
testified  to  by  appellee's  witnesses  and  used  directly  as   their 
valuations. 

So  again  in  this  respect,  we  submit,    the  court  has 
led   itself  away  from  what  pumice  deposits  actually  sell  for 
in  the  market --by  being  concerned  with  computed  possibilities 
of  earnings  of  a  pumice   producer.      This  overlooks   the  fact 
that  the   prices  actually  paid  in  the  market  already  have  taken 
those   possibilities   into  account.      Ihe  market  price  reflects 
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the  actualities  as  conceived  by  both  owners  and  producers. 

There  is  no  occasion  for  a  condemnation  valuation  court  to 

construct  a  market  price  which  it  thinks  ought  to  exist  or 

which  it  believes  can  be  supported  by  certain  facts  and 

assumptions.   The  dealers  in  pumice  deposits  in  the  market  place 

have  not  reached  that  result.  And,  as  will  be  shown,  it  is 

their  valuation  which  must  govern  in  a  condemnation  proceeding. 

B.  The  facts  here  show  the  fallacy  of  the  court's 

method  of  valuation.  -  In  this  case  the  Government  acquired  a 

14/ 
property  interest — mining  claims — but  it  is  paying  for  the  net 

profits  of  an  assumed  profitable  business  venture.  Appellee's 
witnesses  and  the  court  did  not  consider  the  actual  sales 
prices  of  working  or  workable  pumice  mining  claims.   Instead, 
they  constructed  from  assumptions  a  hypothetical  business  ven- 
ture on  these  properties,  computed  its  assumed  profit,  and 
returned  that  as  the  value  of  the  property  interest.   The 
circumstances  here  clearly  show  the  fallacy  of  that  method  of 
valuation  and  why  courts  have  rejected  it. 


14/  It  has  been  assumed  that  these  were  valid  mining  claims. 
However,  the  evidence  suggests  the  question  whether  the 
facts  were  sufficient  to  demonstrate  an  existing  valid  dis- 
covery at  the  date  these  lands  were  devoted  to  naval  uses. 
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In   the   first   place,    as   to  production,    appellee's 
witnesses   and  the  court  have   assumed   large   annual  sales  of 
pumice   from  each  of   these  claims   concurrently.      The  court 
assumed  total  sales   of   72,900  tons  per  year  (R.   394-396). 
Nothing  approaching  that  tonnage  had  ever  been  sold  from  these 
properties   before.      No   pumice  had  ever  been  produced  from  Gray 
Boy  or  White  Eagle  No.    2.      Production  from  White  Gold  had  only 
been  "periodic"    (Tr,    112).      There  had  been  no  production  by 
appellee   from  Ray  Gill  No.    31  after  August   23,    1943    (Tr.    13  76- 
1377),      The  actual  yearly   production  from  all  the  claims   in- 
volved here,   excluding  sales  to  the  Navy,    for   the  years   1941 
through  1944  was   1,661  tons,    1,591  tons,    1,569   tons  and  9,710 
tons    (Tr.    1005-1006).      The   total  production  of  pumice  in  the 
entire   State   of  California   (including  sales   to  the  Navy)   for 
the   five  years  following   the  taking  here  was   83,900  tons  in 
1945,    116,650  in   1946,    152,900  in  1947,    178,300  in  1948,    and 
135,700  in   1949    (Tr.    1002,    1125-1128).     Appellee's  own  wit- 
nesses  acknowledged  that   these  claims  could  not  economically 
all  compete  with  each  other  at  the  same  time   for   the  available 
market    (Tr.   410,    863,   907).     And,  with  respect  to  the  Brown 
Group,    the  unrebutted  evidence  is  that  there  have  been  no 
underground  pumice  mining  operations  in  California  since   1943 
because  that   type  of  operation  is  too  costly   (Tr.    1732,    179  7). 
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In  the   second  place,    as   to   the  assumed  "net  profit," 
it  was  never  shown  that  these  claims  had  ever  been  profitably 

operated  before   the  taking — even  with  substantial  sales   to 

15/ 
the  Navy  (Tr.   388,   415,   439-440,    984,    1006-1008,    1125, 

1151).      The  Company  had  operated  at  a  loss  of  50  cents   per 
ton  in  1944  and   1945    (Tr.    1169).      The  Government  was  not   per- 
mitted  to  show  whether  the  Donna-Gill  group   (the   principal 
producers)  had  been  profitably  mined  for   the   17  years  following 
their  exclusion  from  the   Project,  when  they  were  being  worked 
by  Desert  Materials  Company  and  then  by  Crownite  Corporation, 
on  the  ground   that  such  evidence   involved   too  many  uncertain 
factors  or,    in  the  court's  words,    "There  are  too  many  things 
that  enter  into  it,"  including  competence   of   the  management, 
bookkeeping  methods,   general  overhead,    interest  on  bank  loans, 
salaries,   etc.    (Tr.    1824-1826).     But  the  court  permitted 
appellee's  witnesses  to  construct  a  hypothetical  business 
venture  based  on  estimates  of  precisely  those   factors  and  the 
many  others  involved  in  such  a  venture  and  to  compute  from 


15/     In  ascertaining  the  demand  or  market  for  this  material, 
the  requirements   of  the  Government  for  the   project  for 
which  the  property  is  taken  must  be   totally  excluded  from 
consideration.     United  States  v.  Miller.   317  U.S.   369    (1943); 
United  States  v.   Cors.    337  U.S.   325    (1948);  United  States  v. 
Whitehurst.   337  F.2d   765,    772    (C.A.   4,    1964). 
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the  assuToed  success  of  that  business  a  sum  of  money  which 
they  returned  directly  as  the  value  of  the  property  inter- 
ests involved  heire.   And  this  was  the  method  followed  by  the 
court.  We  submit  that  use  of  such  a  wholly  conjectural  method 
of  valuation  was  erroneous,  particularly  where  there  were 
several  sales  of  the  very  property  interests  involved  near 
the  dates  of  taking.   Otherwise  "that  would  be  to  allow  mere 
speculation  and  conjecture  to  become  a  guide  for  the  ascer- 
tainment of  value --a  thing  to  be  condemned  in  business  trans- 
actions as  well  as  in  the  judicial  ascertainment  of  truth." 
Olson  V.  United  States.  292  U.S.  246,  257  (1934). 

C.   The  law  prohibits  the  court's  method  of  valua- 
tion. -  Over  the  years,  the  courts  have  developed  working  rules 
for  condemnation  valuation  proceedings.   In  general,  these 
rules  have  had  as  their  purpose  the  assurance  (1)  that  the 
valuation  is  for  what  was  actually  taken  and  (2)  that  the  valua- 
tion has  realistic  ties  to  the  market  place.   The  need  for 
those  rules  is  illustrated  by  this  case. 

Bius,  the  valuation  here  was  directly  based  on  the 
earnings  ("net  profit")  of  a  hypothetical  pumice  mining  and 
selling  business.   But  that  is  not  what  the  Government  took. 
Loss  or  frustration  of  business  profits  is  not  compensable. 
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Bothwell  V.  United  States,  254  U.S.  231  (1920);  Joslin  Co.  v. 
Providence ,  262  U.S.  668  (1923);  Mitchell  v.  United  States. 
267  U.S.  341  (1925);  United  States  v.  Petty  Motor  Co..  327  U.S. 
372  (1946). 

The  alleged  profitableness  of  the  business  was  con- 
trary to  the  evidence  of  past  experience  and  was  premised  on 
instantly  commencing  sales  from  all  the  deposits  of  quantities 
which  had  never  been  sold  before  and  which  all  witnesses  agreed 
could  not  simultaneously  be  sold  at  a  profit.   "Opinion  evidence 
without  any  support  in  the  demonstration  and  physical  facts,  is 
not  substantial  evidence.  Opinion  evidence  is  only  as  good  as 
the  facts  on  which  it  is  based,"  State  of  Washington  v.  United 
States.  214  F.2d  33,  43  (C.A.  9,  1954),  cert,  den.,  348  U.S.  862. 
"*  *  *  an  opinion  is  no  better  than  the  hypothesis  or  the  assump- 
tion upon  which  it  is  based."  International  Paper  Company  v. 
United  States.  227  F.2d  201,  205  (C.A.  5,  1956).  "Where  unwar- 
ranted theories  of  law  or  assumptions  of  fact  guide  the  expert 
and  are  used  as  a  basis  for  value  by  the  Court,  the  evaluation 
will  be  set  aside  and  the  cause  remanded  for  new  findings." 
United  States  v.  Honolulu  Plantation  Co..  182  F.2d  172,  178 
(C.A.  9,  1950),  cert,  den.,  340  U.S.  820;  Atlantic  Coast  Line 
R.  Co.  V.  United  States.  132  F.2d  959,  963  (C.A.  5,  1943). 
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In  United  States  v,  Whitehurst.  337  F.2d  765,  772  (C.A.  4, 
1964),  and  United  States  v.  Chase .  260  F.2d  405  (C.A.  2,  1958), 
the  courts  rejected  similar,  computed,  hypothetical  values  for 
sand  and  gravel  as  "unrealistic,  speculative  and  lacking  the 
necessary  factual  support"  and  for  want  of  "any  basis  in  fact." 
In  United  States  v.  Sowards >  370  F.2d  87,  92  (C.A.  10,  1966), 
the  court,  rejecting  a  computed  value  for  a  coal  deposit,  said 
that  an  "opinion  or  estimate  [of  value]  must  be  founded  on 
substantial  data,  not  mere  conjecture,  speculation  or  unwar- 
ranted assumption."  This  Court  has  recently  rejected  a  con- 
demnation valuation  based  on  capitalization  of  earnings  for 
those  same  reasons  in  Public  Utility  Dist.  No.  1  of  Pend 
Oreille  Co.  v.  City  of  Seattle.  382  F.2d  666,  674  (1967). 

The  court  accepted  Mr.  Schmidt's  value  of  the  pumice 

16/ 
"which  amounts  to  approximately  50  cents  per  ton  in  place" 

and  found  "that  the  life  of  such  market  would  be  five  years" 

(R.  394).   But  Mr.  Schmidt  did  not  find  a  value  of  50  cents 

per  ton,  or  any  other  per  ton  value,  for  all  purposes  and 

circumstances.   It  was  a  computed  figure  that  took  into 


16/  We  have  not  been  able  to  reach  this  per  ton  value  from 
Mr.  Schmidt's  figures.  He  did  not  even  value  the  Brown 
Group  of  claims  (underground)  to  which  the  court  applied  this 
figure. 
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account   107o  interest  on  investment,    return  of  investment, 
4%  interest  on  a  sinking  fund  and  present  value   tables    (Tr. 
1249-1250,    1315-1316).     Hence,    the   figure  would  vary  with  the 
number  of  years   of  estimated  operation,      Schmidt  estimated 
nine  years    (Tr.    1249-1252).     Moreover,    Schmidt's  value  was 
directly  related  to  his  estimated  quantity  of  production 
which  the  court  did  not  use    (Tr.    1351-1353).      Therefore,    the 
court's  application  of  "Schmidt's   opinion  as  the  most  reason- 
able  one  on  this  point"  to  a  five-year  operation  and  a  differ- 
ent quantity  of  production  was  not  use  of  Schmidt's  figure  at 
all. 

Moreover,   neither  Schmidt  nor  any  witness  for  the 
appellee  supplied  any  indication  that  the   interest    (risk)  rate 
which  they  selected  in  their  computations  had  any  support   in 
comparable   investments.     As   the  court  said  in  United  States  v. 
Whitehurst.    337  F.2d   765,    772-773    (C,A.   4,    1964),   reversing  a 
valuation  of  a  sand  and  gravel  pit: 

The  capitalization  or  interest  rate 
selected  and  applied  in  the   formula  used 
here   reflects   the  degree   of  risk  in  the 
undertaking   involved.      It  is  an  extremely 
important  figure   in  the  computation  because 
a  change   of  even  a  fraction  of  one   per  cent 
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will  produce   a  surprisingly  material  change 
in   the   result.      In  United   States  v.    158.76 
Acres   of  Land,    etc.,    298  F.2d   559    (2  Cir. 
1962),    involving  deposits   of  gravel,    the 
court  rejected  a  valuation  based   on   the 
capitalization  of  income   theory   like   the 
one  used  here   and   stated  at   page   561: 

"*  *  *  Capitalization  of   income 
comprehends   the  use   of  a  rate   of  re- 
turn in  comparable   investments.      See 
United  States  v,    Leavell  &  Ponder, 
Inc.,    5  Cir.,    286  F.2d  398,   407,   cert, 
den.    366  U.S.   944,    81  S.Ct.    1674,    6 
L.Ed. 2d   855   *  *  *.      There  was  no   testi- 
mony whatever  about  comparable   invest- 
ments.    Mr,    Chatterton  merely  used  a 
formula  from  a  handbook  of  factors 
for   present  value   of  an  annuity  of 
$1.00  per   year.      Nor  was    there   testi- 
mony by  any  witness   that  a  commercial 
market  for  gravel  would  persist  for 
40  or  60  years." 

In   the  cited  Leavell  &  Ponder,    Inc.,    case, 
286  F.2d  398    (5  Cir.    1961),    Chief  Judge 
Tuttle  wrote   at   page   407: 

"*  *  *  For  one   to  give   an  opinion 
on  value  he   is   ordinarily  required  to 
base   such  opinion  on  knowledge   of   sales 
at  arm's   length  and  without  compulsion 
of  comparable    properties   or   on   knowledge 
of  the   rate   of  return  which  the  ordinary 
prudent  investor  requires  in  order   to 
invest  in  a  comparable   project  when  he 
has  complete  freedom  of  choice." 


"*  *  *  Clearly    'capitalization  of 
income '   comprehends   the  use  of  a  rate 
of  return  in  comparable   investments. 
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Evidence  of  rate  of  return  that  is  in 
no  way  related  to  a  comparable  invest- 
ment does  not  meet  this  requirement. 

"The  absence  of  any  conclusion  of 
value  supported  by  competent  evidence  in 
the  record  requires  that  the  judgment  of 
the  trial  court  be  set  aside." 

The  district  court,  in  its  opinion,  cited  a  series  of 
decisions  in  support  of  its  valuation  method.   The  thrust  of 
those  decisions,  according  to  the  court,  is  approval  of  multi- 
plication of  quantity  of  material  in  the  ground  by  unit  price. 
We  agree  that  the  estimated  quantity  of  material  and  the  unit 
price  are  matters,  among  others,  to  which  the  expert  may  properly 
give  consideration  and  his  opinion  may  not  be  excluded  because 
he  did  so.   But  it  is  a  far  different  thing  and  we  know  of  no 
decision  that  authorizes  use  of  the  product  resulting  from  multi- 
plication of  the  two  as  the  direct  conclusion  as  to  the  value 
of  the  entire  deposit.   Such  a  method  is  simply  contrary  to  human 
experience.   "No  man  of  business  experience  would  buy  property 
on  that  theory  of  value."  United  States  v.  Indian  Creek  Marble 
Co.,  40  F.Supp.  811,  822  (E.D.  Tenn.  1941);  United  States  v. 
Sowards .  370  F.2d  87,  91  (C.A.  10,  1966). 

For  that  reason,  it  has  been  repeatedly  held  that  "in 
condemnation  cases  valuation  is  not  a  matter  of  mere  mathematical 
calculation  but  involves  the  exercise  of  judgment."  United  States 
V.  Whitehurst.  337  F.2d  765  (C.A.  4,  1964);  Parkbelt  Homes  v. 
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United  States.    171  F.2d  230   (C.A.    4,    1948);   United  States  v. 

Toronto  Nay.   Co..    338  U.S.    396,   401-402    (1949);    Standard  Oil 

Co.   V.    So.    Pacific  Co..    268  U.S.    146,    156    (1925);   United   States 

V.    Brooklyn  Union  Gas  Co..    168  F.2d  391,    398    (C.A.    2,    1948). 

We  agree  with  the  earlier  decision  in  this  district 

by  Judge   Carter  in  United   States  y.    Land  in  Dry  Bed  of  Rosamond 

Lake.    Cal..    143  F.Supp.    314,    322    (S.D.   Cal.    1956),    that   "In 

other  words,    a  clear  distinction  must  be  drawn  between  what  is 

presented  and  considered  as  a  factor  underlying  the  expert's 

opinion  as   contrasted  with  opinion  as   to  the   fair  market  yalue 

of  the  substance,    timber  or  mineral  itself,   apart  from  the   land." 

That  decision  further  stated    (p.   315): 

Quantity  and  Quality  cf  rock,   mineral 
or  timber  in  place  and  the   per  ton  or  unit 
value    thereof  cannot  be  multiplied   out  to 
give  market  value;  nor  may  it  be  valued  sep- 
arate from  the   land. 

"*  *  *  The   separate  valuation  of  timber 
or  rock  attached  to  land,    or  valuations  ar- 
rived at  by  a  process   of  multiplying  the  num- 
ber of  cubic  feet  or  yards  by  a  given  price 
per  unit,    are  not  approved  bases  for  evalua- 
tion.     United   States    [ex  rel.    Tennessee   Valley 
Authority]    v.    Indian  Creek  Marble  Co.   D.C.   40 
F.Supp.    811.      *  *  *"     United   States  v.    13,40 
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Acres,  D.C.  Cal.  1944,  56  F.Supp.  535,  at 
page  538.   From  the  facts  of  that  case,  the 
experts  for  the  landowner  did  exactly  the 
thing  shown  in  the  quote,  namely  multiplied 
the  yards  by  a  given  price  and  arrived  at 
a  valuation.   The  court  properly  granted  a 
motion  for  a  new  trial. 

The  reason  why  that  figure  cannot  realistically  be  returned  as 

the  market  value,  even  when  adjustments  are  sought  to  be  made, 

was  stated  in  Georgia  Kaolin  Co.  v.  United  States.  214  F.2d  284, 

286  (C.A.  5,  1954),  cert,  den.,  348  U.S.  914; 

In  rejecting  the  method  of  multiplying  the 
estimated  amount  of  clay  by  a  fixed  price 
per  unit,  the  conclusion  is  largely  based 
on  its  speculativeness.   In  discussing  this 
point,  the  court  below  said  that  whether  or 
not  the  deposits  would  be  mined  and  the  roy- 
alties paid  would  depend  upon  the  condition 
of  the  market,  the  uncertainty  of  the  future, 
the  demand  for  the  product,  "and  many  other 
elements,  on  and  on,  in  the  future." 

See  also  Mills  v.  United  States.  363  F.2d  78  (C.A.  8,  1966); 
United  States  v.  158.76  Acres  in  Townshend.  Vermont.  298  F.2d 
559,  561  (C.A.  2,  1963);  United  States  v.  Glanat  Realty  Corp.. 
276  F.2d  264,  265  (C.A.  2,  1960);  United  States  v.  Rayno.  136 
F.2d  376,  380  (C.A.  1,  1943),  cert,  den.,  320  U.S.  776.  Com- 
pare Olson  V,  United  States.  292  U.S.  246,  257  (1934);  United 
States  V.  Cunningham.  246  F,2d  330,  333  (C,A,  4,  1957);  United 
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States  V.  Meyer.  113  F.2d  387,  397  (C.A.  7,  1940),  cert,  den., 
311  U.S.  706;  Morton  Butler  Timber  Co.  v.  United  States.  91 
F.2d  884,  887-888  (C.A.  6,  1937). 

In  United  States  v.  Sowards .  370  F.2d  87,  91  (C.A.  10, 
1966),  the  court  quoted  with  approval  the  following  expression 
in  United  States  v.  Indian  Creek  Marble  Co..  40  F.Supp.  811,  822 
(E.D.  Tenn.  1941): 

True  it  is  that  quality  and  quantity  have 
a  place  in  the  mind  of  the  buyer  and  the 
seller,  but  the  product  of  these  multi- 
plied by  a  price  per  unit  should  be  reject- 
ed as  indicating  market  value  when  the  will- 
ing seller  meets  the  willing  buyer,  assuming 
both  to  be  intelligent.   Values  fixed  by 
witnesses  on  such  a  basis  are  practically 
worthless,  and  should  not  be  accepted. 

For  all  the  foregoing  reasons,  we  submit  that  the 
district  court,  in  its  unique  result,  has  stepped  outside  the 
limits  of  the  established  working  rules  in  condemnation  valua- 
tion proceedings  and,  in  so  doing,  has  committed  reversible  error. 

CONCLUSION 
The  judgment  of  the  district  court  should  be  reversed. 
Respectfully  submitted, 

CLYDE  0.  MARTZ, 

Assistant  Attorney  General. 

WILLIAM  MATTHEW  BYRNE,  JR., 
United  States  Attorney. 

Los  Angeles.  California.  90012. 

ROGER  P.  MARQUIS, 
S.  BILLINGSLEY  HILL, 

A,ttornevs.  Department  of  Justice. 

APRIL  1968  Washington.  D.  C.  20530. 
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No.  22,290 

IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

vs. 
American  Pumice  Company, 


Appellant, 


Appellee. 


Appeal  From  the  United  States  District  Court  for  the 
Central  District  of  California. 


APPELLEE'S  BRIEF. 


Statement. 

The  issue  on  appeal  relates  to  the  value  of  two  groups 
of  pumice  mines.  Fee  title  to  the  real  property  always 
was  and  remains  in  the  United  States.  The  only  in- 
terest being  condemned  was  the  right  to  possess  and 
mine  the  claims.  Just  compensation  would  be  meas- 
ured by  the  combined  value  of  the  locator's  rights,  or  of 
their  successors,  and  of  the  lessees'  interest  under  the 
leases  and  options.  The  one  group  known  as  the  Donna- 
Gill  claims  is  approximately  50  miles  from  the  other 
group  known  as  the  Brown  Group  claims.  The  first- 
named  group  were  operated  as  open  pit  mines,  whereas 


the  second-named  group  were  worked  mainly  as  under- 
ground operations.  Portable  equipment  was  used  to  con- 
veniently produce  from  mines  in  each  group.  The  time 
of  production  was  based  in  part  on  demand  for  a  par- 
ticular type  of  pumice  and  in  part  on  the  weather.  Both 
open  pit  and  underground  mining  was  simple  and  eco- 
nomic [Tr.  142;  Def.  Exs.  BA.  and  BB.]. 

Appellee's  Contention. 

1.  There  were  no  sales  of  comparable  properties. 

2.  Where  there  are  no  comparable  sales,  the  Dis- 
trict Court  quite  properly  considered  a  second  recognized 
approach  to  valuation,  namely  the  capitalization  of  in- 
come approach. 

3.  Appellant's  valuation  testimony  had  no  probative 
value,  the  District  Court's  findings  on  value  are  well 
within  the  valuations  testified  to  by  Appellee's  wit- 
nesses and  the  judgment  should  be  affirmed. 
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ARGUMENT. 

1.  The  Valuation  Problem  Before  the  District 
Court  Was  to  Determine  the  Fair  Market  Value 
of  the  Right  to  Extract  Pumice  From  Certain 
Unpatented  Mining  Claims. 

The  value  would  of  necessity  be  determined  from  what 
an  informed  prospective,  willing  buyer  would  pay  an  in- 
formed prospective,  willing  seller  of  these  rights.  The 
claims  were  in  wild,  barren  desert  used  for  a  missile 
range,  and  not  suitable  for  any  surface,  private  users, 
nor  legally  available  for  any  such  uses.  A  sale  of  such 
rights  in  order  to  be  comparable  and  capable  of  shed- 
ding some  light  on  the  value  of  the  rights  under  con- 
sideration herein,  would  necessarily  need  to  be  within 
an  area  which  is  not  too  far  distant  from  the  principal 
market  for  such  pumice  as  to  make  it  competitive  with 
subject  properties.  Appellee's  witness  Frederick  testi- 
fied that  the  subject  claims  were  of  special  pumice  char- 
acter and  rare;  that  pumice  deposits  in  a  different  dis- 
trict and  the  price  of  sale  of  them  would  have  no  bear- 
ing on  a  comparison  with  subject  properties  [Tr.  1184]. 
He  further  testified  that  the  transactions  (after  the 
American  Pumice  Company  was  excluded)  between 
Splane  and  others  were  of  no  value  and  were  not  open 
market  comparable  sales  of  clear  title  to  any  of  the 
claims  [Tr.  1185-1193]. 

Appellee's  witness  King  testified  that  the  subject 
claims  had  an  advantage  (a  freight  umbrella)  as  com- 
petition is  involved  with  another  100  miles  or  more  of 
hauling  and  to  far  away  to  compete;  that  there  are  no 
comparable  mining  claims  [Tr.  867-871]. 
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In  this  respect,  Appellant's  witness  Schuette  on  cross- 
examination  admitted  that  hauling  costs  from  pumice 
mines  in  Mono  County  which  he  investigated  were 
considerably  more  per  ton  mile  to  the  Los  Angeles  area 
market  [Tr.  1746]. 

Appellant's  first  witness  Schuette  "browsed"  around 
the  Brown  group  of  subject  claims  one  day  and  around 
the  Donna-Gill  claims  one  day  also  [Tr.  1748-1754]. 
He  offered  no  testimony  as  to  comparable  sales. 

Appellant's  witness  Jones  testified  that  the  Mono 
County  mines  he  investigated  had  no  aggregate  or 
accoustical  pumice — only  block  pumice — and  that  costs  to 
haul  from  the  Bishop-Laws  area  pumice  deposits  he  in- 
vestigated, would  be  40  to  50  cents  per  ton  mile  more 
for  the  additional  130  miles;  and  railroad  would  be  con- 
siderably more.  He  was  uninformed  as  to  the  necessary 
drying  cost  in  Bishop-Laws  area    [Tr.    1864-1865]. 

Jones  discussed  in  vague  terms  a  sale  in  Sonoma 
County  in  1938,  ''about  35  miles  north  of  Bishop,  I 
guess,"  [Tr.  1764].  No  other  details  of  the  purported 
sale  were  offered.  The  same  witness  testified  to  dis- 
cussions with  persons  who  had  bought  and  sold  pumice 
claims  in  Sonoma  County  but  did  not  testify  to  details 
thereof.  No  specific  sales  were  offered  [Tr.  1765].  He 
also  testified  to  discussions  with  a  party  who  had  sold 
some  unspecified  pumice  claims  back  in  1926.  No 
specific  transactions  were  described  [Tr.  1765].  Over 
and  above  this,  the  location  and  existence  of  the  so- 
called  comparable  sales  was  not  shown.    He  could  not 
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determine  from  the  location  notices  cither  the  County 
or  the  Townshij)  or  Section  where  such  properties  were 
located  [Tr.  17(S7-1793|.  There  was  a  total  absence  of 
any  testimony  as  to  quantity  or  quality  of  pumice  on  the 
locations  mentioned. 

Jones  further  testified  that  he  discussed  a  sale  of  two 
mill  sites,  some  personal  property,  and  the  invalid 
Donna  No.  5  claim.  This  obviously  did  not  qualify  as  a 
comparable  sale,  so  no  further  testimony  was  permitted 
over  objection  on  the  subject  by  the  District  Court  [Tr. 
1765-1771].  This  witness  finally  testified  that  he 
searched  for  comparable  sales  in  the  subject  area  but 
"couldn't  find  anybody  that  knew  anything  about  them 
and  couldn't  find  out  any  facts."  [Tr.  1794-1 795  J. 

Thus,  from  the  testimony  of  Appellant's  witnesses, 
there  appeared  and  it  was  established  that  there  were  no 
comparable  sales. 

There  was  no  valid  testimony  of  comparable  sales  pre- 
sented to  the  District  Court  during  the  trial.  Appel- 
lant argues  (pp.  15,  16  of  Brief)  that  these  inadequacies 
in  the  foundational  establishment  of  the  alleged  sales 
were  merely  factors  going  to  the  weight  of  the  evidence 
and  could  have  been  fully  developed  by  Appellee  on 
cross-examination.  The  fact  that  any  sale  took  place, 
was  not  shown  to  the  court;  and  in  any  event  Appellee 
cannot  be  called  upon  to  supply  deficiencies  in  meeting 
foundational  requirements  which  are  the  responsibility 
of  Appellant's  witnesses. 
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2.  There  Are  Three  Recognized  Approaches  to  the 
Valuation  of  Real  Property  or  Interests  in  Real 
Property. 

There  are  three  recognized  approaches  to  the  valua- 
tion of  real  property  or  interests  in  real  property, 
namely ; 

(a)  The  market  data  or  comparable  sales  ap- 
proach ; 

(b)  The  summation  approach,  i.e.  replacement 
cost  new  of  improvements,  less  depreciation,  plus 
the  value  of  the  unimproved  land  as  indicated  by 
comparable  sales  of  vacant  land ;  and 

(c)  The  income  or  capitalization  approach. 
United  States  v.  Sowards,  (C.A.  10,  1966)  370 

F.  2d  ^7. 

It  generally  is  believed  that  current  sales  at  arms' 
length  of  similar  property  are  the  best  evidence  of  mar- 
ket value.  Sometimes  there  is  a  clear  market,  as  in  the 
case  of  sub-division  lots  being  offered  and  sold  at  a 
fixed  price.  In  other  cases,  however,  there  may  be  no 
market  that  can  be  shown  either  by  recent  prior  sales  of 
the  property  taken,  or  comparable  property  in  the  vi- 
cinity upon  which  value  may  be  predicated.  In  such 
cases,  it  is  necessary  to  resort  to  other  data  to  estimate 
its  value  including,  where  appropriate,  the  capitalization 
of  estimated  future  income  or  reproduction  cost  less 
depreciation.  United  States  v.  Toronto  Nav.  Co., 
(1949)  338  U.S.  396,  402;  Kimhall  Laundry  Co.  v. 
United  States,  (1949)  388  U.S.  1;  Kinter  v.  United 
States,  156  F.  2d  517  (C.A.  3,  1946);  United  States  v. 
General  Motors,  (1945)  323  U.S.  373;  United  States 
V.  Petty  Motor  Co.,  (1946)  327  U.S.  372;  and  United 
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States  V.  Caiisby,  0946)  328  U.S.  256.  In  United 
States  V.  Sowards,  (C.A.  10,  1966;  370  F,  2d  87,  the 
court  took  the  position  that  determination  of  market 
value  is  not  limited  to  evidence  of  sales  of  comparable 
properties  a  reasonable  time  before  taking.  The  Court 
stated : 

"Recognizing    difficulties    of    establishing    market 
value  where  there  are  no  comparable  sales,  the  Su- 
preme Court  in  U.S.  vs.  Miller.  317  U.S.  369.  63 
S.Ct.  276,  87  LEd.  336,  at  374  and  375  stated: 
'Where  for  any  reason  the  property  has  no  mar- 
ket resort  must  be  had  to  other  data  to  ascer- 
tain its  value —  .Where  the  property  taken,  and 
that  in  its  vicinity  has  not  in  fact  been  sold  with- 
in recent  times,  or  in  significant  amounts,  the  ap- 
plication of  the  concept  involves  at  best,  a  guess 
by  informed  persons.' 

as  we  stated  in  Sill  Corp.  vs.  U.S.  10  Cir.,  343 
Fed.  2d,  411,  416,  cert,  denied  382  U.S.  840,  86 
S.Ct.  88,  15  L.Ed.  2d  81: 

'We  know  of  course,  that  the  law  is  not  wedded 
to  any  particular  formula  or  method  for  de- 
termining fair  market  value  as  the  measure  of 
just  compensation.  See:  U.S.  vs.  Miller,  317  U.S. 
369,  62>  S.Ct.  276,  87  LEd.  336,  and  U.S.  vs. 
Sowards,  et  al.  (C.A.  10)  339  Fed.  2d  401. 
It  may  be  based  upon  comparable  sales,  reproduc- 
tion costs,  capitalization  of  net  income,  or  an  in- 
teraction of  these  determinants.'  " 

In  the  instant  case,  inasmuch  as  there  were  no  com- 
parable sales,  this  approach  was  not  useable.  The  sum- 
mation approach  is  only  adapted  to  improved  real  prop- 
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erty,    therefore    this    method    was    not    useable    as    the 
claims  are  unimproved. 

The  income  or  capitalization  approach  is  particularly 
adaptable  to  the  valuation  of  the  pumice  claims  in  this 
case  by  reason  of  the  common-sense  fact  that  buyers 
of  such  claims,  or  of  leases  to  mine  and  sell  the  ore 
bodies  therein,  would  be  motivated  solely  by  the  pro- 
spective net  income  which  would  result  from  their  min- 
ing operations.  This  value,  common  practice  in  the  min- 
ing community  shows,  is  determined  by  a  consideration 
and  processing  of  the  various  elements  that  relate  to 
such  mining  operations. 

Appellee's  witness  King  testified  that  the  theory  he 
used  to  appraise  these  mining  properties  is  used  all  over 
the  world  [Tr.  829,  909,  919].  Frederick  testified  for 
Appellee  that  in  an  evaluation  of  pumice  in  the  ground, 
the  only  way  to  calculate  a  value  of  it  is  to  determine 
what  it  might  sell  for,  when  you  would  sell  it,  and  the 
rate  at  which  you  would  sell  it  [Tr.  1153].  He  fur- 
ther testified  that  it  is  common  and  recognized  practice 
to  use  a  10%  discount  factor  and  the  Markell  for- 
mula (a  straight  discount  method)  to  evaluate  long  life 
mines  [Tr.  1195-1202].  Appellee's  witness  Schmidt 
testified  to  the  capitalization  method  for  evaluating 
mineral  deposits.  One  which  he  devised^  was  re- 
ferred to  in  a  leading  mining  text  book.  See  Mine 
Examination  &  Valuation^  Baxter  &  Parks,  2d  Edition, 
1933,  1939.  He  used  a  10%  discount  factor  [Tr. 
1249]. 

The  indicated  present  value  of  the  claims,  i.e.,  the 
present   worth   of   the    right   to   extract   and   sell   the 


^The  Present  Value  of  a  Mine. 
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mineral,  must  be  llic  result  of  intelligent  consideratifm 
of  these  things : 

(1)  What  is  the  quality  and  the  quantity  of  the 
recoverable  ore  deixjsits  ? 

(2)  What  would  be  required  as  a  capital  invest- 
ment, to  undertake  mining — roads,  jilant,  physi- 
cal requirements? 

(3)  What  would  be  the  total  cost  per  ton  or  j^er 
unit  of  product  to  extract  the  same  and  transport 
it  to  the  point  of  delivery? 

(4)  What  would  be  the  gross  selling  price  per  ton 
F.O.B.  point  of  delivery? 

(5)  What  would  be  the  amount  in  tons  that  could 
be  expected  to  be  produced  and  sold  per  year  and 
for  what  period  of  time  (useable  economic  life  of 
claim)  ? 

(6)  What  would  the  practice  and  custom  in  the 
industry  require  as  a  return;  or,  in  other  words, 
what  capitalization  or  discount  rate  should  be  ap- 
plied to  the  indicated  net  income  stream  to  reduce 
it  to  the  indicated  present  value  of  the  future 
benefits  ? 

As  to  each  of  the  subject  claims,  all  of  the  above 
considerations  and  elements  were  carefully  determined, 
considered  and  processed  by  each  of  Appellee's  wit- 
nesses, Frederick,  King,  and  Schmidt. 

Appellant's  brief  is  laced  with  the  misconception  that 
the  Appellee's  witnesses  and  Judge  Hall  were  hypothe- 
sizing a  pumice  mining  processing,  delivering  and  selling 
business,  and  with  the  further  misconception  that  value 
was  determined  by  the  Judge  by  mathematically  com- 
puting it  by  multiplying  the  quantity  of  pumice  in  the 
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ground  by  the  going  unit  price.  These  misconceptions 
show  up  throughout  the  thirty  one  pages  of  its  brief. 
Indeed,  on  Page  2,  under  the  heading,  "Questions 
Presented,"  Appellant  asserts  Question  No.  1  to  be: 
"Whether  in  this  condemnation  valuation  case  there  is 
support  in  the  facts  or  in  the  law  for  the  District 
Court's  award  arrived  at  'by  constructing  a  hypotheti- 
cal pumice,  mining,  processing  and  selling  business, 
etc'  "  Strangely  another  place  in  Appellant's  Brief  (p. 
18)  (in  referring  to  Ray-Gill  No.  31),  it  asserts: 
"But  this  was  not  an  undeveloped  claim.  It  had  been 
worked  by  the  American  Pumice  Company."  Again,  (at 
p.  19)  the  same  claim  is  referred  to  by  Appellant  as  a 
"known  and  developed  deposit." 

There  is  nothing  hypothetical  in  the  unrebutted  fact 
that  long  before  the  date  of  taking,  the  subject  prop- 
erties were  in  operation,  and  were  month  in  and  month 
out,  year  in  and  year  out.  mining,  processing,  delivering 
to  railroad  pick-up  sidings,  and  there  disposing  of  by 
sale  pumice  of  the  several  kinds  produced  from  both 
the  Brown  Group  of  claims  and  the  Donna-Gill  Group 
of  claims.  Oral  testimony  and  exhibits  show  the  active 
mining  processing  and  shipping  methods  in  vogue  at 
the  date  of  value  in  these  cases.  Loading  chutes,  a  sack- 
ing and  bagging  plant,  drag  line  operation,  stockpiles 
of  pumice,  equipment  at  rail  siding,  loadingcar  methods 
were  testified  to  by  Appellee's  witness  Splane  and  il- 
lustrated in  exhibits  [Tr.  152,  160,  175,  176,  178  and 
179;  Def.  Exs.  AU,  AV,  AW,  AY,  BA,  BB,  BK, 
BL,  BM,  BN,  BO,  BQ,  BS,  BT  and  BY]. 

Appellee's  witness  Splane  testified  that  pumice  had 
been  produced  from  Donna-Gill  and  Brown  Groups 
claims   from    1940  until  the   Navy  took  possession  in 
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1944  and  1945  [Tr.  138-141  j;  that  it  was  sold  to 
U.S.  Gypsum  Coniijany,  Gladding  McBean,  and  fjther 
nianiifacturcrs  of  accoustical  plaster  as  well  as  for  large 
buildings  in  the  Los  Angeles  Metropcjlitan  market,  as 
far  north  as  Salinas,  south  to  San  Diego  and  to  Im- 
perial Valley  fTr.  138-141].  He  testified  that  90%  of 
light  weight  aggregate  users  in  Southern  California  were 
being  supplied  by  American  Pumice  Company;  that  18 
prominent  buildings,  including  General  Petroleum  and 
Saks'  5th  Avenue,  in  Los  Angeles,  were  constructed 
using  the  pumice  from  these  mines  fTr.  141].  Pumice 
was  sold  to  important  contractors  such  as  Simpson 
Construction  Co.  and  P.  J.  Walker  in  Los  Angeles  [Tr. 
169].  The  ceiling  in  the  District  Court  room  was  made 
from  acoustical  pumice  granules  from  the  Brown  Group 
of  claims  [Tr.  912].  He  testified  that  there  was  still 
an  active  and  going  market  for  the  pumice  from  sub- 
ject claims  in  1946,  1947,  1948  and  still  going  on  i'.i 
1964  [Tr.  175]. 

The  evidence  showed  by  the  testimony  of  AppelleeV 
witnesses  Frederick  and  King  that  there  was  a  sub- 
stantial market  for  pumice  within  reasonable  hauling 
distance  long  before  and  on  the  date  of  value  and  that 
aside  from  a  let-down  during  the  war  years  (which  af- 
fected all  building  material  industries)  the  demand  re- 
newed itself  after  the  war,  and  prospect  of  growing 
demand  was  fairly  indicated  [Tr.  862-3].  The  peak  of 
the  market  in  California  was  from  March  20,  1945,  to 
September  24,  1956  [Tr.  862-3]. 

Pumice  production  in  California  increased  50%  in 
1944  from  1943.  It  increased  100%  in  1945,  to  48.000 
tons,  to  81,000  tons  in  1946,  to  154,000  tons  in  1947. 
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to  177,000  tons  in  1948,  and  then  up  to  239,000  tons 
in  1951  [Tr.  1001-1003]. 

Appellee's  witness  King  obtained  from  official  State 
sources  the  selling  prices  of  pumice  products  [Tr. 
931]  as  well  as  from  his  own  investigation  and  knowl- 
edge of  market  conditions  [Tr.  831-835].  This  witness 
had  determined  the  cost  of  production  of  the  various 
grades  of  pumice  from  both  the  Donna-Gill  and  Brown 
Groups  of  claims  [Tr.  830-839]. 

Appellee's  witness  Frederick  investigated  the  actual 
selling  price  of  pumice  in  California  from  1936  to 
1964  and  in  addition  the  selling  prices  of  pumice  fom 
subject  properties  specifically  from  1941  to  1963  [Tr. 
993,  1036,  1038,  1040,  1051]. 

Appellee's  witness  Schmidt  in  forming  his  value  opin- 
ion of  Donna  3  and  4  and  Ray  Gill  No.  31,  uses  actual 
cost  figures  from  the  company  books,  and  actual  pub- 
lished sales  prices  [Tr.  1249]. 

From  a  consideration  of  all  of  the  factual  data, 
namely;  quantity  of  pumice  in  the  mines,  rate  of  pro- 
duction in  California  and  in  the  subject  area,  cost  of  its 
production,  processing  and  delivery  to  point  of  sale, 
sales  prices  of  pumice  at  point  of  delivery  and  each 
of  Appellee's  witnesses  formed  and  expressed  their 
opinion  of  the  value  of  each  of  the  pumice  claims.  These 
were  not  arbitrary  figures,  but  considered  opinions 
from  highly  experienced  mining  engineers  and  geologists 
as  to  what  a  willing  buyer  and  seller  would  be  likely 
to  pay  on  the  open  market  for  such  claims  at  the  date 
of  value  [Tr.  829,  909,  919,  1153,  1179]. 

Appellant  contends  that  another  District  Court  de- 
cision United  States  v.  Land  In  Dry  Bed  of  Rosamond 
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Lake,  Calif.,  143  F.  Sui^p.  314,  322  (S.D.  Cal.  1956) 
is  controlling  and  relies  on  il  strongly.  Judge  Carter's 
opinion  is  in  disagreement  with  the  Courts  of  Appeal 
in  the  Third,  Fourth,  li^ighth  and  Tenth  Circuits,  as 
well  as  the  District  of  Columbia.    These  cases  are : 

National  Brick  Company  v.  U.S.,  (D.C.  1942 J 
131  F.  2d  30  (involving  sand) ; 

Clark  V.  U.S.,  (CA.  8,  1946)  155  F.  2d  157  (in- 
volving lumber) ; 

Cade  V.  U.S.,  (CA.  4,  1954)  213  F.  2d  138  (in- 
volving granite) ; 

United  States  v.  Silver  Queeti  Mining  Company, 
(CA.  10,  1960)  285  F.  2d  506  (copper  and 
silver;  and 

United  States  v.  Iriarte,  et  al.,  (CA.  3,  1948) 
166  F.  2d  800,  cert,  denied,  335  U.S.  816  (land 
per  square  meter  and  lots). 

The  Silver  Queen  Mining  Company  case,  supra,  is 
particularly  helpful  to  support  Appellee's  position  here- 
in: This  case  involved  a  condemnation  of  four  patented 
mining  claims.  The  United  States  Government  already 
had  exclusive  surface  rights  for  bombing,  chemical  re- 
search and  so  forth  by  the  Air  Force.  The  Appellee's 
witnesses,  mining  engineers,  geologists  and  metalurgists 
expressed  opinions  that  the  lands  were  potentially  valu- 
able as  mining  properties  although  largely  undeveloped 
and  unproven.  Surface  showings  and  samples  from  a 
former  shaft  into  one  of  the  mines  indicated  an  ore 
body  containing  silver,  copper  and  a  deposit  of  valuable 
calcium  fluoride;  that  the  claims  were  worthy  of  de- 
velopment and  would  in  their  opinion  prove  successful; 
and  they  would  recommend  the  expenditure  of  develop- 
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ment  money.  They  further  testified  that  unproven 
claims  as  these  were  not  sold  outright  for  cash  in  the 
open  market — but  under  a  lease — option  arrangement 
by  owners  and  persons  supplying  development  money 
wherein  the  owner  was  guaranteed  a  percentage  of  the 
ores  produced  and  sold.  When  that  percentage  reached 
an  agreed  total,  the  properties  became  exclusively  those 
of  the  developer.  The  witnesses  expressed  opinions 
that  such  a  lease-option  arrangement  could  be  success- 
fully negotiated  for  the  subject  property,  and  a  total 
purchase  price  would  be  $200,000  payable  entirely  out  of 
potential  ore  shipments.  Various  estimates  of  the  cost 
of  exploration  and  development  were  expressed  up  to 
$50,000. 

The  government  experts  testified  to  nil  values  as 
mines,  that  mineral  showings  were  such  as  to  negative 
existence  of  ore  in  commercial  quantities  and  that  de- 
velopment was  not  justified.  Their  total  value  was  $2,- 
000  or  nominal.  The  government  contended  because  of 
complete  absence  of  expert  opinion  upon  cash  market 
value,  and  because  of  speculative  nature  of  opinions  of 
value,  there  was  no  probative  evidence  to  determine  just 
compensation. 

The  court  held  as  follows : 

"As  viewed  from  purely  an  academic  and  defi- 
nition bound  aspect,  it  would  be  naive  to  deny  the 
merit  of  the  government  witnesses'  argument.  We 
believe,  however,  such  approach  to  be  too  narrow 
under  the  circumstances  of  this  case.  In  order  to 
obtain  substantial  justice  in  eminent  domain  pro- 
ceedings, it  is  necessary  for  the  court  to  adopt 
working  rules  to  fit  the  particulars  of  the  case,  U.S. 
V.  Miller,  supra.     Such  rules  have  recognized  that 
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all  properties  do  nut  have  a  readily  proven  market 
value  and  are  not  sold  nj)on  an  ojjen  exchange  and 
do  not  have  a  standard  of  comparison  available  to 
premise  an  opinion  upon  value.  Although  cash 
market  value  may  not  be  proved  with  cer- 
tainty, the  test  of  just  com])ensation  remains  the 
same,  and  required  ])roof  need  rise  no  higher  than 
the  circumstances  permit.  Some  speculation  is  in- 
herent in  the  ascertainment  of  value  of  all  resource 
property,  be  it  mineral,  oil,  gas,  if  the  quality  of 
proof  of  value  follows  the  custom  of  the  industry, 
is  the  best  available  and  is  sufficient  to  allow  the 
jury  or  court  to  make  an  informed  estimate  as  to 
the  fact  of  value,  such  proof  is  sufficient  to  meet 
the  burden.  Mr.  Justice  Brewer  as  early  as  1890. 
speaking  of  the  problem  of  ascertaining  value  for 
the  condemnation  of  a  mining  claim,  stated : 

'.  .  .  the  strip  taken  ran  lengthwise  through  the 
claim,  and  upon  the  trial,  witnesses  were  per- 
mitted to  testify  as  to  their  opinion  and  judg- 
ment as  to  its  value.  It  may  be  conceded  that 
there  is  some  element  of  uncertainty  in  this  testi- 
mony, but  it  is  the  best  of  which,  in  the  nature 
of  things  the  case  was  susceptible.  That  this 
mining  claim  which  may  be  called  "only  a  pros- 
pect" had  a  value  fairly  denominated  a  market 
value  may,  as  the  Supreme  Court  of  IMontana 
well  says,  be  affirmed  from  the  fact  that  such 
properties  are  the  constant  subjects  of  barter  and 
sale.  Until  there  has  been  a  full  exploiting  of 
the  vein,  its  value  is  not  certain,  and  there  is  an 
element  of  speculation,  there  must  be  conceded, 
in  anv  estimate  thereof.     And  vet  uncertain  and 
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speculative  as  it  is,  such  prospect  has  a  market 
value,  and  the  absence  of  certainty  is  not  a  mat- 
ter of  which  the  railroad  company  can  take  ad- 
vantage when  it  seeks  to  enforce  sale.  Montana 
Railway  Company  v.  Warren,  et  al.,  137  U.S. 
348,  352,  11  Supreme  Court  96,  97,  34  L. 
Ed.  681.' 

Estimates  and  opinions  were  given  as  to  the  pos- 
sible extent  of  the  deposits,  the  cost  of  develop- 
ment and  the  ultimate  reward  for  the  owners  if  the 
mines  should  develop  commercially.  Admittedly, 
the  quality  of  proof  was  such  that  the  jury  was 
faced  with  the  necessity  of  conjecture;  but  we  do 
not  believe  the  verdict  to  be  based  upon  pure  specu- 
lation, but  rather  to  be  an  informed  finding  based 
upon  competent  evidence  reaching  a  standard  dic- 
tated by  the  nature  of  the  case." 

The  Rosamond  case,  supra,  involved  condemnation  of 
fee  title  to  a  considerable  amount  of  acreage  of  real 
property.  The  government  witnesses  testified  to  a  high- 
est and  best  use  of  said  properties  for  desert  homesites. 
The  owners'  experts  testified  that  the  highest  and  best 
use  was  to  extract  clay  or  mud  which  is  used  for  ro- 
tary drilling  of  oil  wells.  No  such  products  were 
ever  produced  from  the  subject  properties.  The  own- 
ers' witnesses  were  not  permitted  to  give  opinions  of 
fair  market  value  of  the  mud  or  clay  apart  from  the 
value  of  the  land.  The  court  held  that  experts  or  lay 
witnesses  could  describe  the  substance,  the  quantity 
thereof,  the  going  prices  as  factors  only,  upon  which  an 
expert  might  in  part  base  his  estimate  of  the  fair  mar- 
ket value  of  the  parcels  of  land  in  question.     The  court 
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ruled  that  the  landowner  must  make  some  kinrl  of 
showing  of  a  market,  pcjor  or  good,  great  or  small  for 
the  commodity  in  question  before  the  quantity  and  price 
of  the  commodity  or  substance  may  be  presented  to  the 
jury  to  be  used  as  a  factor  in  the  expert's  opinion.  The 
court  agreed  to  permit  the  testimony  of  proposed  cost 
per  ton  to  remove  the  salt  and  sand  from  the  clay  (or 
to  beneficiate  it)  subject  to  the  condition  that  there  be 
evidence  of  some  market  value  good  or  bad,  great  or 
small,  for  the  clay  so  i)roduced  and  beneficiated.  This 
case  adds  support  to  Judge  Hall's  decision  in  the  instant 
case. 

The  discussion  in  the  opinion  by  this  Court  of  Ap- 
peals, in  the  case  of  Phillips  v.  U.S.,  (C.A.  9,  1957) 
243  F.  2d  1  set  forth  and  discussed  the  type  of  proof 
which  was  competent,  relevant  and  material  where  land 
under  condemnation  were  alleged  to  contain  oil  and  gas. 

The  case  involved  condemnation  of  a  ranch.  During 
trial,  the  owner-appellants,  offered  to  prove  by  testi- 
mony and  exhibits  that  there  was  an  active  oil  leasing 
area  and  there  was  a  value  incident  to  mineral  rights 
as  a  result.  Offer  was  made  of  testimony  of  a  geol- 
ogist with  the  Shell  Oil  Company  regarding  the  factors 
present  necessary  for  exploration  for  oil  and  gas.  Data 
as  to  all  existing  leases  and  a  showing  that  almost  all 
the  land  in  and  about  the  subject  property  to  have  been 
leased  by  major  oil  companies,  was  offered.  Testimony 
was  offered  that  oil  and  gas  has  been  developed  in  the 
area  for  the  past  14  years.  At  the  date  of  the  taking, 
there  was  an  option  for  mineral  rights  and  oil  and  gas 
lease  was  executed  prior  to  the  taking  of  the  subject 
property  and  checks  were  written  in  advance  of  the  tak- 
ing against  the  rent  and  option  for  the  oil  lease.     A 
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deed  of  the  mineral  rights  had  been  prepared  and  offers 
of  proof  of  such  were  made.  Testimony  was  offered 
as  to  factors  governing  the  decision  to  drill  in  the  area 
by  major  oil  companies,  and  this  was  to  be  corroborated 
by  the  geology  departments  of  five  major  oil  compa- 
nies, plus  Shell  Oil  Company.  It  was  offered  to  prove 
that  other  sales  nearby  reserved  oil  and  gas  rights  from 
the  sales.  The  trial  judge  refused  to  permit  the  jury 
to  consider  any  such  evidence  and  instructed  them  to  ut- 
terly disregard  any  mention  of  mineral  rights. 

This  Court  of  Appeals  held  this  to  be  in  error  and 
stated : 

"The  element  of  speculation  in  mineral  rights  does 
not  preclude  their  having  an  ascertainable  market 
value.  The  Supreme  Court  answered  this  ques- 
tion, in  the  Montana  Railway  Company  v.  Warren, 
1890,  137  U.S.  348,  352,  71  S.  Ct.  96,  97,  34  L. 
Ed.  681  the  court  said: 

'There  remains  for  consideration  but  a  single 
point — that  there  was  admitted  in  evidence  on 
the  trial  the  opinions  of  witnesses  as  to  the 
value  of  the  land,  which  were  not  based  upon  the 
sale  of  the  same  or  similar  property,  and  were 
therefore  not  the  opinions  of  persons  competent 
to  testify.  It  appears  that  the  land  taken  was  a 
strip  running  through  a  mining  claim,  which  had 
been  patented  and  belonged  to  the  defendants  in 
error.  The  claim  adjoined  the  Anaconda  min- 
ing claim  which  had  been  developed  and 
worked,  and  demonstrated  to  contain  a  vein  of 
great  value.  The  claim  in  controversy  had  been 
developed  so  far  as  to  indicate  that  possibly, 
perhaps  probably,  the  same  rich  vein  extended 
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through  its  territory,  it  liafl  not  been  developed 
so  far  that  this  could  be  offered  as  a  fact 
proved.  The  strip  taken  ran  lengthwise  through 
this  claim;  and,  upon  the  trial  witnesses  were 
permitted  to  testify  as  to  their  f)pinion  and  judg- 
ment of  its  value.  It  may  be  conceded  that  there 
is  some  element  of  uncertainty  in  this  testimony, 
but  it  is  the  best  of  which,  in  the  nature  of 
things,  the  case  was  susceptible.  That  this  mining 
claim,  which  may  be  called  only  a  prospect,  had  a 
value  fairly  denominated  a  market  value,  may, 
as  the  Supreme  Court  of  Montana  well  says,  be 
affirmed  from  the  fact  that  such  prospects  are 
the  constant  subject  of  barter  and  sale.  Until 
there  has  been  a  full  exploiting  of  the  vein,  its 
value  is  not  certain  and  there  is  an  element  of 
speculation,  it  must  he  conceded,  in  any  esti- 
mate thereof.  And  yet,  uncertain  and  specula- 
tive as  it  is,  such  property  has  a  market  value; 

In  Eagle  Lake  Inipro\-ement  Company  v.  United 
States,  (C.A.  5,  1944)  141  F.  2d  562,  564,  the 
following  language  was  used : 

'Appellants'  principal  contention  is  that  the 
charge  of  the  court  erroneously  stated  the  law 
applicable  to  the  issue  of  mineral  value  and  was 
misleading,  contradictory  and  prejudicial.  The 
instruction  to  which  objection  was  made  in  sub- 
stance charged  that  the  jury  should  find  the  min- 
eral interests  valueless  unless  from  the  evidence 
it  was  believed  that  a  reasonable  probability  ex- 
isted that  oil  and  gas  in  paying  quantities  might 
be  produced.     As   held   in   Olson   v.    U.S.,  292 
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U.S.  246,  257,  54  Supreme  Court  704,  78  L.  Ed. 
1236,  elements  affecting  value  that  depend  on  oc- 
currences which,  though  possible,  are  not  reason- 
able, should  be  excluded  from  consideration,  as 
too  speculative  and  conjectural  to  afford  a  basis 
for  the  judicial  ascertainment  of  values.  In 
Texas,  however,  a  mineral  lease  is  recognized  by 
law  as  being  property  having  market  value  even 
if  it  covers  undeveloped  territory.  Where  oil  in- 
terests are  involved,  a  reasonable  probability  of 
successful  dvelopment  is  sufficient  to  make  lease- 
hold estates  of  great  value;  indeed,  where  there 
is  a  reasonable  possibility  of  production  in  pay- 
ing quantities  mineral  rights  are  a  common  sub- 
ject of  barter  and  sale,  and  therefore  have  a 
definite  and  ascertainable  market  value,  even 
where  the  prospects  of  successful  development 
are  too  speculative  and  remote  to  be  reasonably 
probable.' 

In  this  circuit  the  matter  has  been  put  beyond  cavil 
by  our  decision  in  Cal-Bay  Corporation  v.  U.S. 
(C.A.  9,  1948)  169  Fed.  2d  15,  18,  19,  cert,  denied, 
1948,  335  U.S.  859-860,  69  Supreme  Court  134,  93 
L.  Ed.  406,  in  which  the  owners  of  mineral  rights 
under  lease  for  oil  and  gas  development  requested 
and  instructed  that,  in  the  determination  of  value 
of  oil  and  gas  leases,  it  may  be  based  on  the  reason- 
able possibility  of  production  in  paying  quantities 
even  though  there  were  not  a  reasonable  probabil- 
ity shown  on  such  value.  In  that  case,  we  quoted 
from  the  Eagle  Lake  case,  supra,  and  we  held : 
We  think  the  District  Court  errored  in  refusing 
the  instruction.     We  take  notice  that  in  Califor- 
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nia  discovery  in  land  of  a  reasonable  probability 
of  successful  development  are  too  speculative  to 
be  reasonably  probable.  The  evidence,  later 
quoted,  shcjws  there  are  hundreds  of  sales  of 
lessor  and  lessee's  rights  in  lands  which  sets 
speculative  value.  .  .  .  The  court  foreclosed  the 
appellant  from  making  any  jjroof  as  to  either 
the  possibility  or  probability  of  the  existence  of 
mineral  deposits  in  their  land.  We  think  that 
such  exclusion  of  evidence  was  error." 

The  Georgia-Kaolin  Company  v.  U.S.,  case,  reported 
at  214  F.  2d  284,  286  (C.A.  5,  1954),  cert,  denied,  248 
U.S.  914,  is  mentioned  by  Appellant  in  its  brief  in  dis- 
cussing the  opinion  of  the  District  Court  and  the 
Rosamond  Lake  case,  supra.  In  Kaolin,  the  ruling 
was  merely  that  in  the  damage  case  before  the  court  in- 
volving a  breach  of  covenant  in  a  lease  which  covenant 
provided  for  the  return  of  the  leased  premises  in  good 
condition,  the  measure  of  damages  in  the  case  w^ould  be 
the  difference  in  value  between  the  leased  land  at  the 
time  of  its  leasing  and  its  value  for  all  purposes  [em- 
phasis added]  at  the  time  of  its  return  to  the  lessor  at 
the  expiration  of  the  lease.  Contrary  to  the  owner's 
theory  of  placing  a  separate  value  of  the  alleged  kaolin 
deposits,  the  existence  of  kaolin  is  only  one  element  that 
is  to  be  considered  with  other  elements  and  there  cannot 
be  a  recovery  of  the  value  of  the  land  and  of  the  mineral 
rights  as  separate  items. 

This  is  the  breadth  of  the  holding  of  the  case  of 
Mills  V.  U.S.,  363  F.  2d  78  (C.A.  8.  1966)  which  case 
embraced  testimony  ignoring  sales  nearby,  ignoring  the 
expense  significance  of  the  depth  of  overlay  varying 
from  80  to  230  feet,  ignoring  the  costs  of  production 
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and  of  abandonments  of  coal  mines  nearby.  The  court 
stated  that  mere  adaptability  does  not  establish  market 
value  and  the  owner's  value  testimony  was  entirely  specu- 
lative and  simply  a  product  of  estimating  reserves  of 
coal  and  multiplying  by  25  cents  per  ton. 

In  the  case  of  United  States  v.  Whitehurst,  (C.A.  4, 
1964)  337  F.  2d  765,  also  cited  by  Appellant  (Appel- 
lant's Brief  pp.  14,  22,  25,  26  and  28),  here  again  the 
condemnation  involved  the  taking  of  fee  title,  that  is, 
the  surface  rights  as  well  as  the  underlying  interests. 
All  of  the  area  condemned  had  been  used  only  for  farm- 
ing. A  small  pit  was  located  in  a  portion  of  the  re- 
mainder and  had  been  excavated  for  sand  and  fill  ma- 
terial for  the  very  project  which  was  involved  in  the 
taking  and  in  the  condemnation,  namely,  the  Navy  Air 
Station.  The  Court  of  Appeals  reversed  the  judgment 
of  the  lower  court  which  was  based  on  findings  of  a 
Commission.  The  findings  having  been  made  in  re- 
liance on  testimony  of  a  witness  who  had  never  ap- 
praised a  sand  and  fill  deposit  and  had  used  a  capitaliza- 
tion rate  on  nearly  all  of  the  soil  and  subsurface  deposits 
an  average  depth  over  a  35  year  period.  The  same  wit- 
ness relied  mainly  on  the  opinions  of  others  and 
these  opinions  were  in  turn  based  on  sales  to  the  con- 
demnor of  fill  material  for  the  subject  Navy  Air  Sta- 
tion (the  record  showing  that  all  sales  except  to  the 
Navy  Base  were  merely  nominal).  The  Commission 
had  ignored  all  comparable  sales,  which  were  described 
in  detail  and  five  of  which  contained  comparable  de- 
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posits,  hnt  the  sales  prices  nevertheless  had  reflected  the 
values  of  lani)  land.  Thf  coiiri  disapproved  of  this 
"out  of  hand  rejection  of  the  comparable  sales"  by  the 
Commission.  The  court  further  stated,  however,  at 
p.  776: 

"We  do  not  hold  that  the  use  r)f  capitalization  of 
income  to  determine  the  value  of  a  borrow  bit 
should  be  rejected  as  inappropriate  in  every  case. 
On  the  contrary,  if  all  of  the  factors,  which  must 
necessarily  be  taken  into  account  are  established  by 
the  proper  evidence,  there  would  appear  to  be  no 
valid  reason  to  judicially  condemn,  prohibit  or  out- 
law the  use  of  this  method." 

In  a  1965  case,  the  Court  of  Appeals  for  the  8th 
Circuit  in  Hemhree  v.  U.S.,,  347  F.  2d  108,  was  con- 
sidering a  condemnation  case.  The  government  wit- 
nesses contended  that  the  highest  and  best  use  was  for 
grazing  purposes;  whereas  the  owner's  witnesses  testi- 
fied that  it  was  for  the  quarrying  of  limestone  for  resi- 
dential development.  The  court,  after  a  preliminary 
hearing  and  considering  a  number  of  witnesses  and  ex- 
hibits, granted  appellee's  motion  denying  the  submis- 
sion of  this  factual  issue  to  a  jury  as  the  evidence  was 
insufficient.  The  evidence  had  shown  that  an  eight 
foot  stratum  of  limestone  was  under  each  parcel  of 
land  and  such  deposit  contained  carbonates  which  are 
useable  in  agriculture.  Some  previous  quarrying  had 
been  done  under  a  lease  but  had  been  discontinued  and 
limestone  had  been  extracted,  processed  and  sold.  Two 
expert  witnesses  testified  to  an  existing  and  growing 
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market  for  such  limestone.  Records  of  former  quarry 
operators  showed  royalties  paid  in  the  years  1955  to 
1957  and  the  dollar  amounts  of  such  operating  profit, 
without  reserve  for  depreciation  and  taxes. 

The  court  reversed  the  trial  court's  holding  and  stated 
that  the  limestone  issue  should  have  been  submitted  to 
the  jury,  stating : 

''We  believe  that  Cade  v.  U.S.,  supra,  involving  a 
deposit  of  granite  rock;  U.S.  v.  Rayno,  supra,  in- 
volving hardpan,  and  National  Brick  Company  v. 
U.S..,  76  U.S.  App.  D.C.  329,  131  F.2d  30  (1942) 
are  more  apposite  [than  the  cases  relied  upon  by 
the  government.]" 

3.  Appellant's  Valuation  Testimony  Had  No  Pro- 
bative Value,  the  District  Court's  Findings  on 
Value  Are  Well  Within  the  Valuations  Testified 
to  by  Appellee's  Witnesses  and  the  Judgment 
Should  Be  Affirmed. 

It  is  submitted  that  this  record  fully  support  Judge 
Hall's  finding  that  the  testimony  of  Appellant's  wit- 
nesses had  no  probative  value. 

The  court  found  as  a  matter  of  fact  and  law  that 
American  Pumice  Company  was  entitled  to  the  value 
of  its  interest  in  the  claims  Donna  3  and  4  and  Ray-Gill 
No.  31  from  the  date  it  was  excluded  (May  29,  1945) 
as  if  there  had  been  no  revision  of  the  boundaries,  no 
amendment  to  the  complaint  and  no  order  of  dismissal. 
Testimony  was  introduced  by  Appellee's  witnesses  Fred- 
erick and  King  as  to  the  value  of  the  interest  of  Ameri- 
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can  Pumice  Cumpany  for  llie  Icn  and  one  half  year 
period  of  $938,000  and  $600,000  respectively  [Ir.  1074, 
861 J  ;  by  the  witness  Schmidt  $700,000  [Tr.  1249].  The 
Court  found  that  the  economic  life  for  said  claims  was 
a  period  of  only  five  years  and  found  the  fair  market 
value  to  be  $110,000. 

The  total  value  of  the  Brown  group  of  claims  which 
the  Court  found  were  owned  by  American  Pumice  Com- 
pany was  $57,250. 

The  valuations  established  by  the  judgment  for  this 
group  of  claims  are  substantially  below  the  testimony  of 
Appellee's  witnesses,  to  wit,  King  $310,000  [Tr.  837- 
838J  and  Frederick  $251,000  [Tr.  1067,  1174-1175]. 
Schmidt  did  not  testify  as  to  the  Brown  group  of 
claims. 

The  Court  heard  testimony  that  Schmidt,  while  em- 
ployed by  the  government,  had  expressed  an  opinion  in 
a  report  at  about  the  date  of  taking  by  the  government 
that  there  was  $500,000  worth  of  pumice  in  Ray  Gill 
No.  31.  The  court  also  heard  testimony  from  the  Ap- 
pellant's witness  Newby  that  while  he  was  operating 
the  subject  claims  for  Desert  Materials  Company,  he 
applied  for  a  Reconstruction  Finance  Corporation  loan 
and  supported  the  application  with  a  valuation  report  by 
F.  Sommer  Schmidt  (Appellee's  witness  in  the  instant 
case)  showing  a  market  value  of  $751,852  with  projected 
net  profits  of  $137,808  per  year  for  10  years  [Tr. 
1834-1837]. 
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Judge  Hall  was  entitled  to  consider  this  testimony. 
It  manifestly  does  not  enhance  appellant's  protestations 
that  profits  were  unobtainable. 

For  all  of  the  foregoing  reasons,  it  is  submitted  that 
the  District  Court  has  correctly  ruled  in  the  premises, 
and  has  not  committed  reversible  error. 

Conclusion. 

The  Judgment  of  the  District  Court  should  be  af- 
firmed. 

Respectfully  submitted, 

Hodge  L.  Dolle, 
Victor  R.  Hansen, 
By  Hodge  L.  Dolle, 
Attorneys  for  Appellees. 

Dated:  July  11,  1968 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Victor  R.  Hansen 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


METLOX  MANUFACTURING  COMPANY, 

Petitioner, 
V.  )  No.  20,299 

NATIONAL  LABOR  R^5LATI0NS  BOARD, 

Respondent. 


PETITION  FOR  REHEARING 


WAR    3«6^ 
MAl<2i"1367  WA.  B.  LUCK.  CUEW 


Sheppard.  Mullin.  Richter  &  Hampton 

458     SOUTH     SPRING     STREET 
LOS    ANGELES,    CALIFORNIA      90013 


TO  THE  HONORABLE  JUDGES  OF  THE  TOUTED  STATES 
COURT  OF  APPE./\LS  FOR  THE  NIOTH  CIRCUIT: 

The  errors  in  this  Court's  present  decision  place 
this  cause  squarely  in  conflict  v/ith  the  Board's  ov/n 
published  interpretation  of  its  own  order  in  this  case  and 
with  decisions  of  the  United  States  Supreme  Court  and  of 
another  Court  of  Appeals . 

The  two-to-one  divergence  between  Judges  V.'ashington,' 
Browning  and  Barnes  underscores  these  errors  and  conflicts, 
and  calls  for  rehearing  en  banc. 

THE  ERRORS 

Metlox  claimed  inability  to  pay  and  substantiated 
this  by  supplying  profit  and  loss  statements  to  the  Union 
and  by  offering  to  give  a  certified  public  accountant  chosen 
by  the  Union  unlimited  and  carte  blanche  access  to  the 
Company's  books  to  verify  the  accuracy  of  the  claim. 


In  view  of  Metlox 's  offer  of  complete  substantiation 
of  its  claim  of  economic  inability,  it  is  error  for  this 
Court  to  hold  that  Metlox  did  not  bargain  in  good  faith,  and 
it  is  error  for  this  Court  to  say  (l)  that  this  case  ■'turns 
on  the  extent  to  which''  Metlox  m.ist  disclose  to  the  Union  tb 
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salaries  paid  to  management,   (2)  that  the  profit  and  loss 
statements  did  not  disclose  sufficient  information  from 
which  a  fair  judgment  could  be  made  by  the  Union  as  to  the 
Company's  claimed  Inability  to  pay,  and  (3)  that  the  infer 
mation  as  to  payments  to  management,  denied  by  the  Compajiy, 
were  "relevant"  and  "reasonably  necessary"  to  the  Union. 
All  of  these  matters  are  irrelevant  to  whether  Metlox,  in 
good  faith,  claimed  inability  to  pay.  The  only  issue  in  this 
case  is  whether  Metlox  made  the  claim  in  good  faith,  not 
whether  it  was  right  in  its  business  decision  as  to  what  it 
could,  or  could  not,  afford  to  do. 

The  majority  opinion  of  this  Court  goes  far  beyond 
and  is  in  direct  conflict,  not  only  with  decisions  of  the 
Supreme  Court  and  another  Court  of  Appeals ,  but  with  the 
Board's  own  interpretation,  in  another  case,  of  its  own 
decision  in  this  case.  In  that  other  case,  the  Board  says 
that  its  own  decision  in  this  case  does  not  stand  for  that 
which  this  Court  has  said  it  stands,  and  sa^  that  nothing 
more  is  required  as  evidence  of  Metlox 's  good  faith  than 
that  which  Metlox  in  fact  offered.  Such  disclaimer  by  the 
Board  in  that  other  case  shows  not  only  that  the  Board's 
conclusion  in  this  case  that  Metlox  exhibited  lack  of  good 
faith  is  wrong,  but  that  the  Board  has  Ifed  this  Court  into 
the  error  of  compounding  the  Board's  error.  As  Judge  Barnes 
said,  "I  believe  that  if  the  Board's  order  is  enforced  as  it 
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stands,  tMs  case  will  make  lav/  beyond  the  implications  of 
the  facts  of  this  case." 

THE  CONFIJCTS 

1.  This  Court's  decision  in  this  case  is  in  square 
conflict  v/ith  the  Board'' s  ov/n  published  statements  in  White 
F!i?!iliteie_Cq . ,  l6l  NTJIB  No.  23,  63  LRRI4  1277  (I966)  that,  in 
the  Metlox  case, 

a.  "The  Board  has  also  declined  to  require  an 
employer  [Metlox]  to  give  a  union  such  sensitive  in- 
formation as  executive  salaries  and  detailed  breaJc- 
downs  of  operating  expenses."  (63  LRRM  at  I278);  and 

b.  "The  Board  there  [in  Ketlox]  approved  a  check 
of  the  employer's  books  by  a  union  accountant, 
limited  to  the  purposes  of  verifying  profit  and  loss 
figures  offered  by  the  employer  and  determining 
whether  there  were  any  factors  that  would  make  the 
employer's  figures  misleading."  (63  LRK-l  at  I278.) 

2.  Tliis  Court's  decision  in  this  case  is  in  square 
conflict  with  the  United  States  Supreme  Court's  decision  in 
i5™_Y^-_'^'^i5^JiHH£§55^i^-^-'  351  U.S.  1^9,  100  L.  ed 
1027,  76  S.  Ct.  753  (1955), 
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a.  that  where  an  employer  claims  inability  to 
pay  a  vage  increase,  good  faith  bargaining  requires 
only  that  the  claim  be  an  honest  claim  and  that,  as 
Metlox  did  here,  the  employer  need  do  no  more  than 
furnish  "some  sort  of  proof  of  its  accuracy" 

(351  U.S.  at  152-153,  100  L.  ed  at  1032);  and 

b.  that  a  claim  of  economic  inability  to  pay  a 
wage  increase  does  not  automatically  entitle  the 
employees  to  substantiating  evidence  (351  U.S.  at 
153,  100  L.  ed  at  1032). 

3.  This  Court's  decision  in  this  case  is  in  square 
conflict  with  the  Court  of  Appeals  for  the  District  of 
Columbia's  decision  in  Fruit  and  Vegetable  Packers  v.  KLRB, 
316  P.  2d  389  (D.C.  Cir.  I963)  , 

a.  that  a  company,  as  Metlox  did  here,  may  cir- 
cumscribe the  manner  in  which  it  makes  it  books 
available  for  inspection  (316  F.  2d  at  390-391);  and' 


b.  that  the  Board  was  correct  in  repudiating  in 

its  decision  affirmed  in  Fruit  and  Vegetable  Packers 

I 
(YaMmJPrq^ze^a  j;^qo;as,  47  LRRI.I  1^72,  1473  "iW)  state- 
ments of  principle  and  law  inconsistent  with  the 

doctrine  that 

4. 


"Under  the  Trultt  principle,  the  obligation 
to  furnish  substantiating  evidence  does  not 
'automatically'  follow  a  claim  of  inability  to 
pay,  nor  is  the  employer  obligated  to  substan- 
tiate the  claim;  it  is  enough  if  the  employer 
[as  Metlox  did  here]  in  good  faith  attempts  to 
substantiate-  it."  (Affirmed  516  F.  2d  389.) 

THERE  SHOULD  BE  REHEARDIG  EN  BANC 

Because  of  the  divergence  between  the  opinions  of 
Judges  Ifashington,  Brov/ning  and  Barnes,  and  because  of  the 
conflicts  betv.-een  this  Court's  decision  and  the  decisions  of 
the  United  States  Supremo  Court  and  the  Court  of  Appeals  foi' 
the  District  of  Columbia  and  the  Board's  own  interpretation 
of  its  ov/n  decision  in  this  case,  petitioner  respectfully 
suggests  that  a  rehearing  en  banc  is  the  only  appropriate 
way  to  resolve  these  conflicts. 

DATED:  March  7,  1967. 

Respectfully  submitted, 

SHEPPARD,  I-lULUri,  RICHTER  &  HAJ'IPTON 


"7  Franl-c  Simpson 

Attorneys  for  Petitioner 
Metlox  Manufacturing  Company 


5. 


CERTIFICATE  OF  COimSEL 

Pursuant  to  Rule  23,  I,  Frank  Simpson,  one  of  the 
attorneys  for  petitioner  herein,  do  hereby  certify  that  in 
my  judciTient  the  foregoing  petition  for  rehearing  en  banc  is 
well  founded  and  it  is  presented  in  good  faith  and  not 
interposed  for  delay. 


Prank  Simpson 


CERTIFICATE  OF  SERVICE 

I,  the  undersigned,  say  that  I  am  and  v/as  at  all 
times  herein  mentioned  a  citizen  of  the  United  States  and 
a  resident  of  the  County  of  Los  Angeles,  California,  over 
the  age  of  l8  years  and  not  a  party  to  the  within  action; 
that  my  business  address  is  ^58  South  Spring  Street, 
Los  Angeles,  California  9001'^;  that  on  March  7,  196?,  I 
served  the  PETITION  FOR  REHEARING  dated  March  7,  I967,  on 
the  below-named  counsel  in  said  action,  by  depositing  true 
copies  thereof,  enclosed  in  sealed  envelopes  with  postage 
thereon  fully  prepaid,  in  a  mail-box  regularly  maintained 
by  the  United  States  Government  at  ^1-58  Sough  Spring  Street, 
Los  Angeles,  California,  addressed  as  follows: 


General  Counsel 

National  Labor  Relations  Board 

21st  Region 

849  South  Broadway 

Los  Angeles,  California  90014 

Attention:  George  A.  Pappy,  Esquire 


Alfred  M.  Klein,  Esquire 
Messrs.  Rose,  Klein  &  Marias 
515  i;est  Ninth  Street 
Los  Angeles,  California  90015 
(on  behalf  of  International  Brotherhood 
of  Operative  Potters,  AFL-CIO) 


Plato  E.  Papps,  Esquire 
1300  Connecticut  Avenue 
V/ashington  6,  D.  C. 

(on  behalf  of  International  Brotherhood 
of  Operative  Potters,  AFL-CIO) 


I 

J 


and  thPGO  copies  of  the  above-named  documents  to; 

Marcel  Mallet-Prevost,  Esquire 
Assistant  General  Counsel 
National  Labor  Relations  Board 
Vfashington,  D.  C.   20570 


I  declare  under  penalty  of  perjury  that  the 
foregoinc  is  true  and  correct. 

Executed  on  March  7,  I967,  at  Los  Angeles, 

California. 


,Xl>C^d<l.--_.^-<^: 
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Appellee. 


APPELLEE'S   BRIEF 


I 
JURISDICTION  AND    STATEMENT   OF    THE   CASE 

This  is  an  appeal  from  a  judgment  of  conviction  on  a  one- 
count  indictment  which  was  returned  by  the  Federal  Grand  Jury 
for  the  Southern  District  of  California  on  February  26,    1964 
[C.  T.    2-3].    -' 

The  indictment  charges  each  appellant  with  the  robbery  of 
the  Pioneer  National  Bank  on  January  15,    1964,    and  in  committing 
the  offense  placing  lives  in  jeopardy  by  the  use  of  two  guns, 


Ij  C.  T.    refers  to  Clerk's  Transcript. 

1. 


dangerous  weapons,    and  devices. 

On  April  14,    1964,    appellants  filed  a  motion  to  suppress 
evidence,    and  on  IVIay  4,    1964,    a  hearing  was  held.     At  the  hearing 
appellants  conceded  that  the  arrest  was  lawful  and  supported  by 
probable  cause  but  raised  the  issue  that  two  searches  were  not 
incident  to  the  arrest  [C.  T.    6;     R.  T.    25,    34  of  Vol.    II].    -      The 
motion  was  denied  [Vol.    II,    R.  T.    66]. 

On  November  13,    1964,    trial  by  jury  was  commenced,    the 
Honorable  William  J.    Lindberg,    District  Court  Judge  presiding. 
And  on  November  17,    1964,    the  jury  returned  a  verdict  of  guilty 
as  charged  [C.  T.    32-35]. 

On  February  24,    1965,    each  appellant  was  sentenced  to 
imprisonment  for  a  period  of  twenty-five  years  pursuant  to  Section 
4208(a)(2)  of  Title  18,    United  States  Code;    each  sentence  to  run 
concurrently  with  sentences  each  of  the  appellants  was  serving  for 
the  State  [C.  T.    46]. 

On  March  8,    1965,    each  appellant  filed  a  notice  of  appeal 
[C.  T.    149]. 

The  jurisdiction  of  the  District  Court  is  predicated  on 
Title  18,    United  States  Code,    Sections  2113(a)  and  (d).     And  this 
Court  has  jurisdiction  to  entertain  this  appeal  under  the  provisions 
of  Title  28,    United  States  Code,    Sections  1291  and  1294. 


2j  R.  T.    refers  to  Reporter's  Transcript. 
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II 

STATUTE   INVOLVED 

Title  18,    United  States  Code,    Section  2113(a)  and  (d)  pro- 
vides in  pertinent  part: 

"(a)    Whoever  by  force  and  violence  or  by 
intimidation,    takes,    or  attempts  to  take,    from  the 
person  or  presence  of  another  any  property  or  any 
other  thing  of  value  belonging  to,    or  in  the  care, 
custody,    control,    management  or  possession  of  any 
bank  or  any  savings  and  loan  association.    .    .    . 

"(d)    Whoever,    in  committing,    or  in  attempting 
to  commit,    any  offense  defined  in  subsections  (a)  and 
(d)  of  this  section,    assaults  any  person,    or  puts  in 
jeopardy  the  life  of  any  person  by  the  use  of  a  dangerous 
weapon  or  device,    shall  be  fined  not  more  than  $10,  000 
or  imprisoned  not  more  than  25  years,    or  both.  " 

III 
STATEMENT   OF    FACTS 

On  January  15,    1964,    Pioneer  National  Bank  was  a  national 
bank,    member  of  the  Federal  Reserve  System,    and  a  bank  whose 
deposits  were  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion [R.  T.    70]. 

At  approximately  1:00  P.  M.    on  that  date  employees  Ronald 
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Hunt,   Jeanne  Liebig,    Mary  Louise  Thielemann  and  customer 
Wendell  Schaefer  were  present  in  the  bank  [R.  T.    82].      Appellants 
entered  the  bank  and  utilizing  the  ruse  of  a  loan  application  they 
were  directed  to  Ronald  W.    Hunt,    bank  cashier.      Robert  Fergan- 
chick  sat  in  a  chair  at  Mr.    Hunt's  desk  and  introduced  himself  as 
Alexander  Kirkaby  [R.  T.    83-84].     At  about  this  time,    each  appel- 
lant drew  a  revolver  and  announced,    "Everyone  is  to  do  as  they  are 
told  and  not  to  worry". 

Appellants  ordered  the  bank  personnel  and  customer  into  a 
rear  supply  room.     Teller  Mary  Louise  Thielemann  became 
hysterical  with  fright  and  cashier  Ronald  Hunt  had  to  assist  her  to 
the  rear  room  [R.  T.    86,    139].     In  the  supply  room  appellants 
ordered  the  men  to  lie  face  down  on  the  floor  and  then  bound  their 
hands  and  feet  with  twine  [R.  T.    88,    145].     Thereafter  appellants 
proceeded  to  rob  the  bank  of  $14,  818.  38  [R.  T.    91]. 

At  the  trial  Jeanne  Liebig  identified  Robert  Ferganchick 
as  the  gentleman  who  had  inquired  about  a  loan  and  the  three  other 
witnesses  identified  both  appellants  as  the  two  men  who  robbed  the 
Pioneer  National  Bank  on  January  15,    1964  [R.T.    84,    86,    141,    166, 
177].     The  witnesses  testified  that  each  appellant  carried  what 
appeared  to  be  revolvers  and  Mr.    Hunt  and  Mr.    Schaefer,    who 
were  more  knowledgeable  on  the  subject,    stated  that  appellants  used 
.  32  or  .  38  caliber  revolvers  during  the  bank  robbery  [R.  T.    97- 
100,    142-143].      When  appellants  were  arrested  on  February  19, 
1964,    each  man  was  armed  with  two  loaded  guns  [Exhibits  4-7; 
R.  T.    263-276].      Exhibit  4  was  Robert  Ferganchick's  .  38  caliber 
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revolver  [  K.  T.    147,    263-265].     Exhibit  6  was  William  Ferganchick's 
.  32  caliber  revolver  [R.  T.    147,    265-276]. 

A  latent  fingerprint  expert  testified  that  at  approximately 
2:15  P.  M.    on  January  15,    1964  he  examined  the  premises  at 
Pioneer  National  Bank  and  discovered  the  palm  print  of  Robert 
Ferganchick  on  the  left  arm  of  the  chair  in  front  of  Mr.    Hunt's 
desk  [R.  T.    240,    253]. 

A  special  agent  of  the  Federal  Bureau  of  Investigation  testi- 
fied to  his  post-arrest  interview  of  appellants  wherein  Robert 
Ferganchick  in  the  presence  of  William  Ferganchick  admitted  that 
they  were  the  two  men  with  guns  who  robbed  the  Pioneer  National 
Bank  of  in  excess  of  thirteen  thousand  dollars  on  January  15,    1964 
[R.  T.    300-301].     Additionally,    appellants  admitted  that  part  of  the 
eighteen  hundred  dollars  taken  from  their  person  at  the  time  of 
arrest  was  bank  robbery  proceeds  [  R.  T.  302]. 

IV 

ARGUMENT 


THE    ARREST    WAS    VALID    (1)   AS   SUP- 
PORTED   BY   A   WARRANT   KNOWN  OF 
BY    THE    ARRESTING   OFFICER,    (2)  AS 
A   LAWFUL  ARREST   WITHOUT   A   WAR- 
RANT,   AND   (3)  AS   A    LAWFUL  ARREST 
WITHOUT   A   WARRANT    FOR    THE   ASSAULT 
UPON   THE    ARRESTING   OFFICER. 


On  February  19,    1964  William  Reese,    a  policeman  for  the 
City  of  South  Pasadena,    unexpectedly  observed  appellants  at  the 
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Santa  Anita  Race  Track  and  arrested  them.     William  Ferganchick 
resisted  and  assaulted  Officer  Reese  during  the  course  of  the  arrest 
[H.  T.    261-263]. 

Pursuant  to  this  arrest,    four  loaded  guns  and  $1,  800  were 
removed  from  appellants'  persons  (R.  T.    263-267,    272-273].     The 
guns  were  admitted  into  evidence  [Exhibits  4-7;     R.  T.    272],    and 
testimony  was  offered  to  the  effect  that  part  of  the  money  was 
proceeds  of  the  January  15,    1964  robbery  of  the  Pioneer  National 
Bank  [R.  T.    302].     Appellants  claim  the  arrests  were  illegal  and 
therefore  the  aforedescribed  evidence  was  inadmissible. 

Following  the  armed  robbery  of  Beneficial  Finance  in  South 
Pasadena,    the  police  department  had  obtained  a  felony  warrant  for 
appellants.     Officer  Reese  had  not  personally  obtained  the  arrest 
warrant  but  the  fact  that  he  knew  of  the  South  Pasadena  felony 
warrant's  existence  was  one  of  the  main  reasons  that  Officer  Reese 
arrested  the  appellants  on  February  19,    1964  [R.  T.    218,    226-227]. 
And  prior  to  trial  of  the  instant  case,    appellants  plead  guilty  to  the 
offense  described  in  that  warrant  [R.  T.    221-222]. 

Officer  Reese  testified  to  his  additional  reasons  for  making 
the  arrest.     In  January,    1964,    he  first  saw  a  special  bulletin  issued 
by  the  Sheriff's  Department.     A  copy  of  this  bulletin  was  posted  on 
the  board  at  the  South  Pasadena  Police  Department  and  Officer 
Reese  carried  a  copy  of  the  bulletin  in  his  patrol  car  [Exhibit  19; 
R.  T.    218-219].     The  Sheriff's  Bulletin  dealt  solely  with  the  Fergan- 
chick brothers  and  stated  that  appellants  were  wanted  for  twenty- 
four  robberies  in  the  Southern  California  area.     The  Sheriff's 
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hiilletin  listed  the  robberies,   described  appellants'  physical  appear- 
ance and  appellants'  modus  operandi  [Ex.    19].     Furthermore,    the 
South  Pasadena  Police  Department  had  also  placed  police    photo- 
graphs or  "mug  shots"  of  appellants  in  each  police  vehicle  and  on 
the  department  bulletin  board.     Officer  Reese  received  the  photo- 
graphs in  November,    1963  [  R.  T.    220].   And,    finally.    Officer  Reese 
had  learned  through  his  police  department  that  robbery  victims 
had  identified  appellants  [R.  T.    223-224]. 

Appellee  submits  that  whether  this  arrest  is  viewed  as  an 
arrest  pursuant  to  a  warrant,    or  as  an  arrest  without  a  warrant  but 
supported  by  probable  cause,    the  foregoing  facts  clearly  demon- 
strate a  lawful  arrest. 

Appellant  has  not  brought  the  warrant  or  the  complaint 
before  this  Court  by  designating  it  on  appeal,    nor  is  it  set  forth  in 
his  brief.     However,    even  assuming  arguendo  that  there  was  some- 
thing defective  in  the  warrant,    the  instant  arrest  would  still  be 
valid  as  a  lawful  arrest  without  a  warrant. 

The  validity  of  an  arrest  without  a  warrant  is  to  be  deter- 
mined by  the  law  of  the  state  in  which  the  arrest  was  made.     Miller 
V.    United  States  (1958),    357  U.  S.    301,    2  L.  Ed.  2d  1332,    78  S.  Ct. 
1190;    United  States  v.    Pi  Re  (1948),    332  U.  S.    581,    68  S.  Ct.    222, 
92  L.  Ed.    210.     Under  California  law,    an  arrest  without  a  warrant 
is  justified  if  the  arresting  officer  has  probable  cause  to  believe 
that  the  person  arrested  has  committed  a  felony.     People  v.    Cole- 
man (1965),    45  Cal.  Rptr.    542,    235  Cal.  App.  2d  612;    California 
Penal  Code,    Section  836. 
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Thus,    even  an  arrest  made  under  the  authority  of  a  defective 
complaint  or  warrant  is  valid,    if  probable  cause  existed  to  make 
a  lawful  arrest,    independent  of  the  defective  complaint  or  warrant. 
People  V.    Tillman  (1965),    47  Cal.  Rptr,    614.      This  is  true  under 
federal  law,    as  well  as  California  State  law.     Go-Bart  v.    United 
States  (1930),    282  U.S.    344,    356,    51  S.  Ct.    153,    75  L.Ed.    374. 
And  see  also:     United  States  v.    White,    342  F.  2d  379  (4  Cir.    1965) 
where  the  Court  said,    at  page  381: 

"While  the  district  court  did  not  find  it  necessary 
to  pass  upon  the  validity  of  the  arrest  warrant,    we 
think  that  document  was  clearly  invalid  because  the 
complaint  on  which  it  was  issued  contained  only  un- 
supported hearsay,    without  an  allegation  that  the 
officers  had  reason  to  believe  that  their  informer 
was  trustworthy.     Nevertheless,    the  fact  that  the 
authorities  apparently  relied  upon  an  invalid  arrest 
warrant  would  not  invalidate  the  arrest  and  the  search 
and  seizures  which  took  place  as  incidents  thereof  if 
the  officers  had  adequate  knowledge  independent  of 
the  warrant  to  constitute  probable  cause  (citations).  " 

Probable  cause  for  arrest  without  a  warrant  is  not  limited 
to  evidence  that  would  be  admissible  at  trial  on  the  issue  of  guilt; 
the  test  is  whether  the  facts  as  they  appeared  to  the  officers  at  the 
time  of  the  arrest  were  such  that  a  reasonable  man  would  conclude 
that  the  arrested  person  should  be  held  to  answer.      People  v. 
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Murphy,    173  Cal.  App.  2d  367,    377,    343  P.  2d  273  (1959). 

The  Government  submits  that  the  facts,    known  to  Officer 
Reese  at  the  time  of  the  arrest,    were  such  as  would  lead  a  reason- 
able man  to  conclude  that  the  appellants  should  be  taken  into  custody. 
People  V.    Luckman  (1961),    198  Cal.  App.  2d  347,    18Cal.  Rptr.    167. 

However,    even  assuming,    for  the  sake  of  argument,    that 
the  warrant  was  defective  and  that  there  was  no  probable  cause  to 
arrest  appellant  for  armed  robbery  without  a  warrant.    Officer 
Reese  still  had  probable  cause  to  arrest  for  the  assault  with  intent 
to  commit  murder.     The  assault  was  perpetuated  by  appellant  upon 
the  person  of  Officer  Reese  at  the  time  of  the  arrest  for  armed 
robbery,    and  appellant  was  subsequently  booked  on  the  assault  charge 
[R.  T.    Vol.    II,    p.    20]. 

In  conclusion,    the  Government  submits  that  the  arrest  must 
be  upheld  for  the  following  reasons: 

1)  That  the  arrest  was  supported  by  the  existence  of  a 
warrant  which  was  within  the  knowledge  of  the  arresting  officer  - 
a  warrant  describing  an  offense  to  which  appellants  subsequently 
plead  guilty  -  and  which  warrant  is  not  now  before  this  Court  for 
examination  into  any  alleged  defect. 

2)  That  the  arrest  was  supported  by  probable  cause, 
independent  of  any  alleged  defect  in  the  warrant  on  the  complaint. 

3)  That  the  arrest  was  valid  as  an  arrest  without  a 
warrant  for  the  assault  with  intent  to  commit  murder  upon  Officer 
Reese  (which  was  the  first  offense  appellant  was  booked  under). 


THE   CONFESSION  OF   ROBERT   FER 
GANG  HICK   WAS   NOT  ILLEGALLY 
OBTAINED. 


Shortly  after  3:00  P.  M.    on  February  19,    1964,    appellants 
were  arrested  at  the  Santa  Anita  Race  Track  (R.  T.    258].     During 
the  arrest  William  Ferganchick  assaulted  Officer  Reese  (R.  T. 
261-263].     Appellants  were  then  transported  to  Arcadia  Police 
Department,    which  had  jurisdiction  over  the  place  of  arrest,   where 
they  were  booked  on  a  charge  of  assault  with  intent  to  commit 
murder  [R.  T.    Vol.    II,    p.    20].     After  completion  they  were  tran- 
sported to  the  South  Pasadena  Police  Department,    arriving  shortly 
after  5:00  P.  M.    [R.  T.    273-274].     At  approximately  6:30  P.  M.  , 
appellants  completed  the  booking  procedure  at  South  Pasadena 
Police  Department  [R.  T.    274]. 

Since  appellants  had  initially  been  arrested  aifter  3:00  P.  M.  , 
they  could  not  be  arraigned  until  2:00  P.  M.    the  following  day, 
which  was  the  time  established  by  the  Pasadena  courts  for  arraign- 
ment [R.  T.    275]. 

Between  6:30  P.  M.    and  8:30  P.  M.  ,    appellants  were  ques- 
tioned. 

At  8:00  P.  M.    a  special  agent  of  the  Federal  Bureau  of 
Investigation  arrived  at  the  police  department.     A  Federal  complaint 
for  the  robbery  of  Pioneer  National  Bank  had  been  issued  (R.  T. 
206]. 

At  8:30  P.  M.    the  Special  Agent  was  invited  to  join  the  inter- 
view of  Robert  Ferganchick  [R.  T.    296].     The  Special  Agent 
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identified  himself  and  displayed  his  credentials.     He  advised 
Robert  Ferganchick  that  he  need  not  make  any  statements;    no 
threats  or  promises  were  being  made  in  order  to  induce  a  state- 
ment;   any  statement  could  be  used  against  him  in  a  court  of  law; 
and,    that  he  had  a  right  to  consult  an  attorney  before  making  any 
statement  [R.  T.    297]. 

Robert  Ferganchick  still  refused  to  answer  any  questions 
and  at  9:00  P.  M.    he  said  he  wanted  to  talk  to  his  brother,    which 
he  was  allowed  to  do,    and  there  was  a  break  in  the  interview  until 
10:00  P.  M.     At  10:00  P.  M.  ,    appellants  were  present  and  the 
Special  Agent  repeated  the  aforedescribed  constitutional  warning 
to  both  [R.  T.    298-299].      Thereafter,    Robert  Ferganchick  in  the 
presence  of  William  Ferganchick  admitted  they  were  the  armed 
men  who  robbed  the  Pioneer  National  Bank  on  January  15,    1964 
[R.  T.    300-301]. 

Appellants  contend  the  testimony  regarding  the  confession 
was  admitted  in  violation  of  Mallory  v.    United  States,    354  U.  S.    449. 

Appellants  had  on  separate  occasions  been  interviewed 
between  6:30  P.  M.    and  9:00  P.  M.     It  is  to  be  noted  that  one  police 
captain  directed  the  questioning.     Thus,    each  appellant  was  not 
questioned  for  the  entire  two  and  one  half  hours  [R.  T.    282]. 

When  appellants  confessed  to  the  FBI  agent  at  10:00  P.  M.  , 
they  were  in  the  custody  of  the  Pasadena  Police  Department  for 
armed  robbery  of  the  Beneficial  Finance  Company.     That  this  was 
a  valid  State  Custody  is  indicated  by  the  fact  that  the  Federal  war- 
rant was  returned  unexecuted  and  the  instant  case  was  initiated  by 
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indic:tment  [R.  T.    206].     In  addition,    appellant  entered  a  plea  of 
guilty  to  said  robbery  of  the  Beneficial  Finance  Company  prior  to 
the  trial  in  the  instant  case  [R.  T.    221-222]. 

Because  during  the  period  of  detention  questioned  here, 
appellants  were  in  state,  not  federal,  custody,  Rule  5(a)  of  the 
Federal  Rules  of  Criminal  Procedure  has  no  applicability. 

As  the  United  States  Court  of  Appeals  for  the  Fourth  Cir- 
cuit stated  in  Carpenter  v.    United  States  (1959),    264  F.  2d  565,    571: 
"Federal  rules  and  statutes  governing  the 
arraignment  of  persons  in  federal  custody  have  no 
application,    however,    to  the  arraignment  by  state 
officials  of  state  prisoners,    unless,    of  course,    the 
state  officials  are  acting  for,    and  under  the  direction 
of,    federal  agents  under  circumstances  which  fairly 
warrant  the  conclusion  that  the  custody  is  federal  in 
substance  (citations).  " 
And,    in  this  regard,    the  Court  went  on  to  point  out  that: 
"The  arresting  officer  was  executing  no 
federal  warrant.     As  soon  as  he  identified  Carpenter, 
he  arrested  him,    not  because  of  any  command  of  the 
FBI,    but  because  he  was  believed  to  be  a  dangerous 
felon  wanted  for  prosecution  in  other  jurisdictions. 
The  officer  was  neither  under  the  control  nor  the 
direction  of  the  FBI,    and  his  custody  was  that  of  the 
state,    which  could  not  be  converted  into  federal 
custody  merely  by  reason  of  the  prior  receipt  of  the 
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widely  broadcast  FBI  flier.  "    (at  page  572). 
In  the  instant  case  the  "flier"  was  put  out  by  the  Los  Angeles  County 
Sheriff's  office,    not  the  FBI  [Exhibit  19]. 

Appellee  will  assume,    therefore,    that  the  question  of 
whether'  the  confession  was  obtained  during  a  period  of  unlawful 
detention  must  be  governed  by  California  state  law. 

The  transcript  shows  that  the  subjects  were  arrested  at 
3:00  P.  M.    on  February  19,    1964,    and  that  a  magistrate  would  not 
again  be  available  for  arraignment  until  2:00  P.  M.    the  following 
day  [R.  T.    275].     California  Penal  Code,    Section  825  provides  that 
the  defendant  must  in  all  cases  be  taken  before  the  magistrate 
without  unnecessary  delay,    and,    in  any  event,    within  two  days 
after  his  arrest,    excluding  Sundays  and  holidays.     Since  there  is 
no  indication  in  the  record  that  appellant  was  not  arraigned  in 
accordance  with  these  California  procedures,    it  cannot  now  be  urged 
on  appeal  that  the  confession  was  taken  during  a  period  of  illegal 
detention. 

People  V.    Twiggs,    223  Cal.  App.  2d  455, 
35  Cal.Rptr.    859  (1963). 

Appellant  appears  to  contend,    further,    that  the  confession 
should  have  been  excluded  because  of  failure  of  intelligent  waiver 
in  regard  to  the  right  to  counsel  and  the  right  to  remain  silent.     In 
support  of  this,    appellant  cites  the  readily  distinguishable  case  of 
Westover  V.    United  States,    374  U.S.    436,    494-497  (decided  June  13, 
1966). 

First,    it  should  be  noted  that  Westover,    which  is  one  of  the 
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companion  cases  to  Miranda  v.    Arizona,    384  U.S.   436  (1966),    has 
no  application  in  this  appeal,    since  trial  took  place  November  13, 
through  17,    1964.     Johnson  v.    New  Jersey,    384  U.S.    719(1966). 
Furthermore,    Westover  involved  overnight  questioning  of 
some  14  hours  at  the  hands  of  local  police  before  three  FBI  agents 
arrived  on  the  scene  and  continued  the  questioning  for  an  additional 
two  and  one-half  hours. 

In  the  instant  case,    on  the  other  hand,    appellant  Robert 
Ferganchick  was  questioned  only  from  6:30  P.  M.    until  8:30  P.  M. 
before  the  FBI  intervened  with  a  full  and  complete  warning  under 
Escobedo  [R.  T.    297].     When,    at  9:00  P.  M.  ,    appellant  Robert  Fer- 
ganchick requested  to  see  his  brother  William,    he  was  immediately 
allowed  to  do  so.     And  the  brothers  held  a  personal  conversation 
until  10:00  P.  M.  ,    at  which  time  the  brothers  were  again  warned 
of  their  constitutional  rights  before  being  allowed  to  confess  (R.  T. 
298-299].     The  Government  submits  that  the  facts  in  this  case 
clearly  demonstrate  an  intelligent  waiver  of  appellants'  constitutional 
rights. 
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CONCLUSION 

A  review  of  the  record  indicates  no  error  prejudicial  to 
the  rights  of  appellant  and,    accordingly,    the  judgment  below  should 
be  affirmed. 

Respectfully  submitted, 

JOHN   K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.   S.    Attorney, 
Chief,    Criminal  Division, 

JO  ANN   I.    DUNNE, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
biief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Jo  Ann  I.    Dunne 


JO  ANN   I.    DUNNE 
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NO.  20.335 
UNITED  STATES 

FOR  THE  NIOTH  CIRCUIT 


;harijes  edv/ard  bi:mi\er, 

Appellant, 
vs . 
INITED  STATES  OF  AMERICA, 

Appellee. 


Upon  Appeal  from  the  Judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon 


BRIEF  FOR  THE  APPELLEE 


COUNTER-STATEMENT  OF  THE  CASE 

Defendant's  statement  of  facts  is  sufficient.  The  opinion  of 

he  trial  court  is  reported  in  United  States  v.  Benner ,  289  F.Supp  860, 

B.C.  Or.,  1968).  The  tc::t  of  the  opinlcn  is  contained  in  Appendix  A. 


ARGlR1K^.T 

THE  FlFl'H  AiriNDMKtiT   IS   HOT  APPLlCAliLE 

The   sole   Issue   raised    is  vjhcther   or  not   defendant's   Fifth 
Mneudment   right   against   self-lncrlnlnat Ion  should  have  birred  his   con- 
irlction  under   26   U.S.C.    §    5851    for   possession   of  a    firearm  not   rjinu- 
facturcd    In  accordance  with   ?6   U.S.C.    S    5821.      Hayncs   v.    United  States, 
390  U.    S,    85    (1968)    is   conceded   to  be   the   controlling  case       Research   by 
the  Government   has    produced   six   casts   decided  subsequent    to  Haynes    involving 
convictions   analogous    to  defendant's.      Five   support    the   lc;^er   court   decision 

y 

In  United  States  v.  Benncr,  289  F.  Supp.  860  (D.  Dr.,  1968). 

Defendant  contends  Form  lA,  Dsclaration  of  Intent  to  Make  a  Flre- 
arm  (Appendix  B),  cannot  be  used  in  any  manner  without  Incrlninating  the 
declarant  (D.  Br.  12)  and  that  the  only  irajor  effect  of  §  5821  is  production 
of  incriminating  information  (D.  Br.  13). 

This  contention  is  not  consistent  with  26  C.F.R.  S  179.78  which 


provides : 


"...The  declaration  must  be  supported  by  a  certificate 
of  the  local  Chief  of  Police|  Sheriff  of  the  County, 
United  States  Attorney,  United  States  Marshall  or  such 
other  person  v/hose  certificate  may  in  a  particular  case 
be  acceptable  to  the  Director,  Alcohol  and  Tobacco  Taj< 
Division. . .that  the  firearm  is  intended  by  such  person 
for  lawful  purposes."   [Emphasis  added]. 


1/ 

Reed  v.  United  States,  AOl  F.2d  756  (8th  Cir.,  1968);  Varltlmos  v 

United  States,  ^F.2d ^4Criminal  Law  Reporter  22-46  (1st.  Cir.,  1968); 

United  States  v.  Cass  on,  283  F.  Supp.  86  (D.  Del.,  1968);  United  States  v 
Taylor.  286  F.  Supp.  683  (E.  D.  Wis.,  1968);  cf.  De  Pugh  v.  United  States, 
^Ol  F.2d  3^:6  (8th  Cir.,  1968).   Contra,  United  States  v.  Stevens. 286  F.  Supp. 
532  (D.  Minn.,  1968). 


The  requirements  of  S  fiC?.!  'V-labllsh  the  lc{>Tllry,  rnthcr 
ll,:..\   .'1'..  .1."  ■  z2   tl;_  -Cw»w-.:.    "  I'.^  .... 

V.  Taylor.  286  F.  Supp,  683,  60'«  (i;.  I),   l.'ir, ,,  19G8)  citing  Unites!  Stgtca 
V.  rhrcn.  319  F.2d  71,  73  (10th  Cir,,  19G3). 

Therefore,  tlic  purpose  of  §  5821  Is  diametrically  opposed 
to  that  of  §  58/41  v;hJ.ch  is  "...directed  principnlly  at  those  persons 
V7ho  have  obtained  possession  of  a  fireixm  without  complying  with  the 
Act's  other  requirements  and  v7ho  therefore  are  Immadiatcly  threatened 
by  criminal  pronecutions  under  5  5851  snd  5861,"  H'ty.-.cs  v.  United  States, 
supr;' ,  p,  96.  A  maker  would  already  have  possession  and  there  is  no  pro- 
vision for  a  possessor  to  legitimatize  his  po.'^sosslon  by  ccinpliance  with 
$  5821  after  the  firearm  has  been  manufactured.   United  States  v.  Taylor, 
286  F.Supp.  683,  6S4  (E.  D.  VUs . ,  1968). 

The  underlying  oflen?:e  in  Hnynos  was  the  possession  of  a  firearm 
which  had  not  been  registered  as  required  by  §  5841.   In  the  case  at  bar, 
defendant  was  not  convicted  of  a  failure  to  coniply  with  S  5821  prior  to 
the  firearm's  manufacture.   He  \ias    convicted  for  possession  of  an  illegally 
made  firearm. 

If  the  gun  was  made  prior  to  defendant's  acquisition,  the  offense 
t.'as  coiiiplote  upon  defendant's  x'cceipt.   Compliance  with  §  5821  by  the 
maker  would  not  amount  to  self-incrimination  on  the  part  of  the  defendant. 
United  States  v.  Cass  on.  288  F.Supp.  86,  90  (D.  Del.,  1968). 

Therefore,  self-incrimination  pay  not  be  used  as  a  defense  because 
defendant,  as  a  possessor,  v^as  not  required  to  register  or  otherwise  incrimin- 
ate himself.   United  States  v.  Taylor,  286  F.Supp.  683,  684,  (E.D.  Wis.,  1968); 
t^f-  Il££ll  V.  United  States,  401  F.2d  756,  763,  (Sth  Cir.,  1S6S).  Also  see  United 
itates  V.  Benner.  289  F.  Supp.  860,  851  (D.  Or.,  1968). 


ARSuming  dcfciv'cjnt  was  tlie  mnkcr,  ho  al.no  would  not  be  al.lft  to 
assert  scll-lncrlinlnation  nn   a  defense .   Once  the  firearm  has  been  manufactured, 
possession  of  it  is  an  offense  under  5  i851. ,   CccLion  5S:!1  (c)  providon 
that  "...(tlic)  tax  shall  be  paid  in  advance  of  th-  m.iklns  of  the  firearn." 
Section  bV>7]    (c)  also  provides  that  the  required  declaration  shall  be  made 
". . .prior  to  such  making..."   [Emphasis  added).  There  is  no  provision 
under  §  5821  for  the  possessor  to  legitirratize  his  possession  by  subsequently 
complying  v/ith  §  5821,   United  States  v.  Taylor,  supra,  p,  684. 

The  self-incrimination  privilege  should  not  extend  to  n  maker  charged 
with  a  violation  of  §  5851  since  the  charge  relates  to  possession  of  an 
illegally  made  weapon,  not  its  manufacture.  The  scienter  required  by  the 
statute  is  norcly  a  "kno'.;ing  possession."  Sipes  v.  United  States,  321  F.2d 
176,  179  (8th  Cir.,  1963)  cert,  denied  375  U.S.  913  (1963);  Hazelwood  v. 
United  States,  208  F.  Supp.  622  (N.D.Cal.,  1962);  United  States  v.  Mares. 
208  F.Supp,  550  (D.  Colo.,  1962),  Aff'd.  319  F.2d  71  (10th  Cir.,  1963). 

There  must  be  a  substantial  and  real  hai^ard  of  incrimination  before 
the  Fifth  Anendmont  may  be  invoked  as  a  defense.   Marchetti  v.  United  States. 
390  U.S.  39,  52-53  (1968).   The  risk  of  incrimination  under  §  5851  for  one 
who  complies  vjith  §  5821  is  "speculative  and  unsubstantial.   Under  Marchetti 
this  is  not  enough,"  United  States  v.  Casson,  288  F.Supp.  86,  90  (Del.,  1968). 

Registration  information  acquired  under  §  5841  is  made  available 
to  state  authorities  pursuant  to  26  U.S.C.  §  6107.  Hoi-7over,  information 
given  in  conformance  with  §  5821  is  not  mads  available  under  26  U.S.C. 
S  6107.   In  llayncs  v.  United  States,  supra,  p.  99-100,  the  Suprcr.e  Court 
aoted  that  "...  provisions  of  26  U.S.C.  §  6107  are  applicable  to  the 


special  occupational  taxes  itpposcd  by  J  5801,  althour.h  not,  apparently. 

CBraphasis  addecip 

An  individual  filing  a  declaration  under  S  5821  must  obtain 
certification  from  a  local  official  that  the  gun  will  be  uncd  for  lawful 
purposes.   Undoubtedly,  the  prospective  manufacturer  v;ould  be  inforr.cd 
by  the  local  official  if  the  firearm  v;ould  be  in  violation  of  any 
applicable  statutes  . 

Also,  26  C.F.TX.    §  179.79  requires  a  declarant  to  obtain  the 
approval  of  the  Director,  Alcoliol  and  Tax  Division,  prior  to  raking  the 
firearm.  As  a  matter  of  policy,  the  Alcohol  and  Tax  Division  \;ill  rot 
grant  approval  if  the  firearm  manufacture  will  constitute  a  violation  of 
Federal,  State  or  local  lav;. 

The  issue  of  v/hether  the  required  filing  of  a  declaration  of 
intention  to  make  infringes  upon  the  constitutional  privilege  against 
self-incrimination  vras  raised  in  United  States  v.  Mares.  319  F.  2d  71 
(C.A,  10,  1963).   In  that  case  a  defendant  was  convicted  of  one  count 
charging  possession  of  a  sav7ed-off  shotgun  which  he  had  not  registered 
pursuant  to  Section  5841  and  of  a  second  count  charging  possession  of 
a  firearm  made  in  violation  of  Section  5821.   On  appeal,  the  Tenth  Circuit 
set  aside  the  conviction  on  count  ons  because  Hares  had  raised  a  proper 
claim  of  privilege  under  the  Fifth  Amendment.   As  to  the  remaining  count, 
the  court  said  at  page  73: 


"The  declarntion  requirement  contnlned  in  26  U.S.C, 
5821(e)  c1c2c;  not  violate  tlie  conntitutlon.Tl  Bafcguard 

posscsnlon  of  firc^cixis  lllo[jally  ^indci.,  .Section  5021 
rcquircn  one  who  desires  to  makc/flrcara  to  file  n 
declaraticn  of  intent  with  the  Secretary  of  the  Treasury 
and  to  pay  the  prescribed  tax.  In  contrast  v/lth  Section 
5C41,  there  is  no  self-incrimination  inherinc  in  the  filing 
of  the  latter  declarntion  or  the  payiTiant  of  the  tax.  The 
declaration  and  payment  required  by  Section  5321  would 
establish  the  legality,  rather  than  illegality,  of  the 
possession  of  such  a  firearm," 


The  purpose  of  §  5821  in  requiring  "considerably  more  Inforna- 
tion  thciu  5  5841"  (D.rxc.  6)  works  to  the  advantage  of  an  applicant  since 
tho  infon.!?tton  is  used  to  insure  the  legality  of  the  firearm.  The 
possessor  of  an  illegally  manufactured  firearm  is  not  obliged  to  register 
as  stated  in  Defendant's  Brief  at  page  6,  A  proper  claim  of  one's 
Fifth  Amendment  right  against  celf-incrimination  is  a  full  defense  to 
a  charge  of  failure  to  register  a  firearm  pursuant  to  5  5S51.  Hayncs  v. 
United  States.  3S0  U.S.  05,  100  (1S68). 

The  Supreme  Court  stated  at  page  90: 

"...VJe  are  r::quired  only  to  resolve  the  narrov;  issue  of  \7hethsr 
enforcement  of  §  5851  against  petitioner,  despite  his  asserta- 
tion  of  the  privilege  against  self-incrimination,  is  consti- 
tutionally permissible." 

Several  recent  dccisicns  hsvc  refused  to  expand  Hnynes  to  cover  other 

portions  of  the  Act,  ficied  v.  United  States.  401  F.2d  756  (8th  Cir., 

196S);  United  States  v.  Taylor. 2.86  F.Supp.  683  (E.D.V.'is.,  1968); 

United  States  v.  Benncr,  289  F.Supp.  860,  861(D.Or.,  1968). 

The  only  decision  to  the  contrary  is  United  States  v. 

Stevens.  286  F.Supp.  532,  535  (u.llinn.,  1968)  which  held  §  5821  to  be 


unconstlr.utioiinl  oa  the  ground  that  it  required  incriminating  Information, 

Houcvcr,  two  subsequent:  Lighth  Circuit  dcclslona  have  held  to 
the  contr.-.ry  (the  District  Court  for  the  District  of  Mlimesota  falls 
within  the  jurisdiction  of  the  Kiglith  Circuit).  Pofd.y.  United  States. 
AOl  F.2d  756  (8th  Cir.,  1968);  »e  Pu^h  v.  United  Stntcs.  401  F.2d  346 
(8th  Cir.,  196S). 


CONCLUSION 


It  is  r,iil)i,uLCeil  tb.at  this  Court  should  find  that  a  vioKTtion 
of  J6  U.S.C.  §  5851  by  non-compliance  with  26  U.S.C.  5  5821  docs  not 
fall  under  the  self-incrimination  clnusc  of  the  Fifth  Amandtnant .   The 
Court  should  affirm  the  judgnient  of  the  court  bclo-./  and  find  defendant 
f.uilty  of  the  above  violation  as  set  forth  by  the  United  States  Attorney's 
Information. 

Respectfully  submitted, 

SIDNEY  I.  LEZAK    ■ 
United  States  Attorney 
District  of  Oregon 

CERTIFICATE  OF  SERVICE  BY  KAIL 

I  HEREBY  CERTIFY  that  I  have  made  service  of  the  foregoing 
Brief  for  the  Appellee  on  the  Appellant.  Charles  Edv:ard  Benner,  by 
depositing  in  the  United  States  Post  Olr'fice  at  Portland,  Oregon,  on 

January'  7,  19G9 ,  a  ceri-ificd  true,  exact  and  full  copy  thereof, 

enclosed  in  an  envelope  with  postage  tliereon  prepaid,  addressed  to 
William  V.  Bierck,  Esq.,  Suite  108,  Lloyd  Plaza,  U25  N.  E.  Irving 
Street,  Portland,  Oregon,  97  232,  attorney  of  record  for  Appellant. 

'v.  '  ^  ■ 


SIDNEY  I.  LEZAK 
United  States  Attorney 
District  of  Oregon 

Of  Attorneys  for  the  Appellee 


APPENDIX  A 

UNITED  STATES  DISTRICT  COURT 
DISlTvICT  OF  OREGON 


UNITED  STATES  OF  AMERICA 
Plantiff 

V. 

:HARLES    EDWARD   BENHER, 

Defendant 


NO.  CR  63  85 
FINDINGS  AND  OPINION 


KILKENNY,  JUDGE: 

Defendant  is  charged  under  26  U.S.C.  §  5851  with  knowingly  will- 
Fully   unlav;fully  and  fclonisously  possessing  a  sav;cd  off  firearm  in  violation 
jf  26  U.S.C.  §  5821   The  facts  are  not  in  dispute.   Defendant's  only  defense 
LP  that  §  5851  as  applied  to  §  5821,  violates  his  Fifth  Air.endrrent  rights 
igainst  self-incrimination   lie  relics  on  tlie  recent  cases  of  Marchetti  v. 
Jnited  State^.,  390  U.S.  39  (1968),  Grosso  v.  United  States,  390  U.S.  62 
C1968)  and  Kaynes  v.  United  States.  390  U.S.  85  (1908).   In  my  view,  those 
:ases  are  distinguishable. 

Under  the  provisions  of  26  U.S.C.  §  5821,  it  is  obligatory  on  any 
3Grson  who  wishes  to  make  a  firearm,  whether  by  manufacture  or  alteration, 
;o  declare  his  intention  to  the  Secretary  of  the  Treasury  and  provide  his 
Eingerpxints  and  photograph  prior  to  the  making.  Moreover,  such  person  must 
lay  a  tax  of  $200.00  on  each  firearm  so  made.   Section  5851  declares  It  unlaw- 
ful for  any  person  to  possess  or  receive  a  firearm  made  in  violation  of  §  5821, 


The  decision  in  Ihynes  i3  restricLc.l  to  a  declaration  that  {  5851, 

S  5r/fl,  violiitc'd  the  Fifth  Anicnd,.^cnt .   Clearly,  In  order  to  reci?5tcr  the  gun 
under  §  58/*  1,  the  person  had  to  admit  thnt  he  possessed  it  unlawfully.   Here, 
defendant  is  not  charged  with  failure  to  register  his  gun,   l!e  is  charged  with 
a  violation  of  a  separate  provision  of  §  5851,  making  it  unlawful  to  receive 
or  possess  an  illegally  made  firearm.   Decision  on  this  point  was  expressly 
reserved  in  Hnyncs ,  390  U.  S.  91.   The  decisions  in  Harchettt  and  Gross o, 
in  my  opinion,  have  no  application  to  the  admitted  facts  in  this  case. 
There,  the  taxpayers  were,  in  effect,  required  by  the  applicable  statute  to 
declare  that  they  vjere  engaged  in  illegal  activities.  .Here,  as  previously 
mentioned,  defendant  is  only  charged  v;lth  the  act  of  possessing  an  unlawfully 
made  gun.   Nowhere,  docs  the  statute  require  him  to  make  a  declaration  which 
would  be  incriminatory  in  nature. 

I  find  that  on  or  about  February  3,  1968,  in  the  District  of  Oregon, 
that  defendant  did  kno'./ingly,  willfully,  unLiv.'fully  and  feloniously  possess 
a  firearm,  to-wit:   a  Savage  .22  Magnum  Rim  Fire  rifle  with  7-1/2  inch 
barren,  overall  lengtli  17-3/4  inches,  butt  sawed  off  to  pistol  grip,  no 
serial  number,  which  had  been  made  in  violation  of  Title  26,  $  5821,  United 
States  Code;  in  violation  of  Title  26,  S  5851,  United  States  Code,  and  that 
defendant  is  guilty  of  the  crime  as  charged  in  the  information. 

The  foregoing  shall  serve  as  my  findings  and  conclusions.  The 
matter  is  referred  to  the  Probation  Dspartment  for  a  pre-sentence  report 
and  placed  on  my  sentencing  calendar  for  June  26,  1963,  at  10:30  A.M.,  at 


which  tima  defendant  and  his  nttorncy  shall  appcir, 
DATED  this  5th  day  of  June,  1968 


John  F.  Kilkenny 
District  Judge 
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I  li  .fi.by  cl-iclnrf.i  hlo  Intention  to  traVf?  a  (iroarin  oj  jnyulroil  by  ticcU'^ii  512 


)it>  /u;);;;; 
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1  Ol   0.«T'-  0*TC 


A    $>oo.iJ    "n;.vi.-»;«.'.L    n,i:/....'.i 

ACT"    i»c-.".p  moy  It  o'.ilalr>>d  (fen  jroof 

DlST.'MCr  DIRF.CTOF.  Or  IMTu  fM'.t 
fiEVtrUE  fr.d  n>uil  bt  ncu-olf  cf?l«»J 
L/  l!i:  mo'^C'f  in  llitt  ipoo  c/->J  concotc'd 
ij  v/rllliij  hit  inllloli  Old  ihi  del* 
tlicrc/f)  In  Ink.  ^/hcn  cemple!><l,  ihlt 
c!:clcrat!on  In  civplicit)  ri'Uit  bo  Ircit- 
inl)l»d  »o  llo  DI'.ECTO::,  AUCOXOL 
AND    T03ACC0    TAX     OW'iy.OU,    IH- 

irnNAi.  p.nvi;i;iiE  scpvice.  kash- 
(.!GTO:l.  0.  c  j:.72/,. 


ND   ADD.'ItSr.   Ol'  tXLCUflVL  OrFIC^n   ir   applicant   is  other   than  Af4   II.DIVIUUAI 


ou  c::!;fi  co:!- 

Or   A  TELOMYT 


, O-J^l I-lil? 

f  rUlEAIlM  a'.uchinc  tun,  jiiiciicAint  f  ■;«,  iAorfafj  or  rifle,  tr.-.ifftcr  or  tiltncer,  etc.) 


H  on   UAnnCL^/'icnciJ 

7.  HODKL 

e.   CALIDER  on   CAUOE 

».  SERIAL  NL'VIIFR 

MA.<r,5  Or    IDEHTIrlCATIOM 

II.   MAM£    Aub   LOCATION  OF   OfilOIN  AL  MANUFA  CTU^CH   Of   F 1  •«  E  A  N  M  ^'/ prt>lol)T  r. 
furnish  f/j.-ij  c.irf  ip^eli'icniujr.s) 

YOUl;   OaJtCI    IN  SEEKING    TO  MAKE    THE    FlI:EAf;M' 


J»'Clcirc  under   tlic  fn-noltlet;  of  perjury  Uial   t'te  flroa-ir.   Ic  being  noiic  for  a  lawful  purpccc  end  thcS  the  onsvfcra 

len    In   rccpon'.-j   to   questiono   3    to    12  Inclusive  ore,    to   Oic  best  of  niy  knowledge  cnct  belief,  true,  ccrrect,  ond 

rripletn. 

ui!r.  Of  r>r.ct-/,r,AiiT 


U.  TITLE  On  STATUS  findivici-xl  ««:fv"i»f  of  firm,  if  officrr  of  corj-v 
raliory  gi-e  title) 


on  cqIIv.'J  fcr  In  Itcrir   IC  iSru  20  en  r.-.vcrso  of  lliis  form  niusf  be  furnisS.cJ,  unless  dccloront  is  oilier  then  en  individual. 


I  ■  I  oiSAfrnovEO  foh  the  follov,'ing  re 


17.  SIGNATURE  (Pirecfx,  AlcoSot  c.^d  Tobacco  Tax  Piviiion) 


«»«»=-»— «^^  (poge^f  r 


FORM    lA    (FIRl  "Rlli    (REV.  »-6<l 


{•IJIOciii'JJlil  IS /t/'fi'^if  iio  ciieL:AJluncet  will  t'lii  dtclnrciion  Lc  rcn^i-lrrrj  vfir—  if,!--!''.  ■'•-  fi'-rtt<tn;t>: 

Tho  fliiyurprliita  niu-jl  l-o  clear  ivt  o.-curolo  cluatilllcullon  and  b)>uulJ  b«  lalt-n  U-lotv  nuuHnttr  |>ro|<C'rly  o<|ol|V(.-<J  lo  takv  ih< 

Ttio  dcclarullrti  mufit  b.;  cc.-.pof l<.J  by  a  ccrtlflcol<?  of  llir  locul  ct.lcr  ol  (ollro,  ».li<.-ri(r  of  tf.c  county,  Uitllfd  Clul.  o  olUyim 
led  S'.'jtto  nrjiiiial,  or  audi  ollur  pefuon^  wlioro  c<.rllllca!i-  n.'jy  In  a  purticulor  cu..c  b«?  O'-i'vlnl'l':  to  ""  Director,  Altotiol  c 
lacco  Tci7.  t;ivltilori,  Iha!  ha  lo  sotl.-iflcd  lliol  llio  fliig'-rpiliit:i  nn.l  (iSuturjiut.li  cvfcorlfi^j  o<i  lb-  d'.-<:l<uull"ii  isv  tbaso  of  ibc  p».f« 
rtiJlni;  lo  mcie  tbo  flrct^riii,  oiid  that  no  liifurmutlon  la  ovnllubtv  wlUtli  would  Indicate  lliot  tho  doclotail  will  ujo  flic  liionrm 

ur   mull    »u»*iui    puipu^..-;.. 

No  for.nr.  will  t.'  ap[,rc  v.-d  wb-rn  (bo   Ibrirrprl,,!;.  or-  mi,  .d.,. -I.       HOfC  A.".PUTATir);  IS  ^'H5  RE   APPHCAni  H 


1  — Hlijbt  tliuinb 

2— niqbt  (jfillnq.jt 

3— m^bl  r.iiddle  llriQ'.r 

A — Mi<jii!  rln'j  Un'jnt 

i— fd-jhl  Uttl«?  Iln<jc 

6— LcM  Ihiinib 

7— Left  foroflnijor 

e— Left  riaddlf  fln-jsr 

^  Lc(;  ring  linger 

10— Lrfl  lltllc  llr.qc 

'  ' 

.          . 

1  liripri.T,slon  ol  Ihp  four  fingers  taken  simul- 
taneously -  LEI-T  HAND 


AFFIX 

PHOTOGRAPH 

HERE 

(AF'PriOX.  2"   X  2") 


Rieht  thiittib 


Plain  Imprciclon  ol  lfi«!  lour  finqcTs  taV.en  sin 
taneoualy  -  RIGHT  HAND 


19.  li".POnYA!a  I!0"(1CE 

Before  your  dcclarotlon  ccci  bp  conoldcted,  it  will  be  necessary  that  yci 
Bccut'-'ly  attach  lo  each  copy  thcn'?of,  In  the  space  provided  t^.ercJor,  an  u-v 
moiintod  Indlvidu.Tl  photcgrcph  of  yoursielf  taken  within  on?  year  of  the  dctc  o 
this  d'clofatlon.  Proofs,  Indistinct  plctcrcs,  tintypes,  or  qrov5>  photoqraphi 
win  not  be  accepted.  PJiotogrophs  must  ot  oil  tlr.iec  rcinoin  securely  ottoche* 
lo    each    copy    of    the    doclorallon. 


20.  DATE  OF  FIRTH  ^tfonlA,  del  '">''  >«='' 


1  hc.-i-by  ceiilfy  that  the  lliigcrpiintr.  ond  photograph  hereon  are  llioso  of  th.?  declcror^t  and  1  hove  nc  Informolion  which  wx>u'.ij 
Indlcoto  tJKit  the  declorant  will  use  the  fireorm  for  other  than  lov.-ful  purposes. 


slc.^MT^.|«r.  and  title 


ORGANIZATION    AtlO  ADDRESS 


i;i5Tnt'criD::s 


Htftitm. — Tho  Icrni  "flrcotin"  rnficaio  u  uliolijuii  tiavlii'j 
Of  bcrioln  ol  Icao  tnon  lo  incii'^o  in  l-mcjln,  or  o  illiu 
J  l.jri>:l  or  l>;iiol!i  ol  Ifu^  than  16  Inchon  In  I'-'iiqlli,  or 
:','>oii  n/i-Jo  Ironi  a  rllln  or  oholjiin  (v/hcl>i?r  by  aH(;r- 
lodllicotion,  or  oth--rv/lr,i.O  l(  iuc-h  v.-.-oj.on  oa  modlltod 
ovtnll  lcn;lh  of  I-.'.:,  then  20  Inchno,  or  ony  olhor 
exc'-Tt  o  pl-lol  or  revolver,  Iro.n  v/hlch  a  thol  la  dlri- 
by  rn  crplonlvo  If  ouch  weapon  lo  ccpo\>lf.'  ol  h.-InQ 
L-d  cti  th'->  potiicn,  or  o  mochlt.o  gun,  oirl  l/iclu-joo  a 
or  Ltlr-nc-.r  ior  ony  llrot.ini  wh(?;)iPi  or  not  such  llr"?ur,n 
jjcd  wllhlri  tho  (orf-qolnq  d'.flnlllon.  (?^c.  5343(1), 
) 

|,'i<icIi!no  G>''i. — Th'}  tonn  "inoclilno  gun"  moorvs  any 
v/Klch  ohoots,  or  lo  dcr^lgncd  to  ohool,  culomctlcally 
jutonxillcaUy,  nvoro  them  one  shot,  v/llhoul  manual  rt>- 
hy  a  tln'-;le  function  of  llio  trlqq-r.  (Sr?c.  SS-iSt?), 
) 

;luff!cr  cr  Slloncr-r. — Thi;  term  "muffler"  or  "silencer" 
!  ony  dovlcf  for  cUcncIng  or  dlmln!s)ilng  tho  report  of 
ahlo  v.ecipon,  such  at-  a  rifle,  carhlTio,  pistol,  rcvolvor, 
•  gun,  cv^hr.»cichln:5  qvn,  ohotgun,  fowling  piece,  or 
jvlcc  from  which  a  chot,  buUot,  or  projectile  nay  be 
)cd  by  an  cxploulvc,  end  Is  rvot  lirr.ltcd  to  mufflers  or 
■u  for  "f:icnmi.i"  ac  defined  In  eccllon  5848  of  the 
Rfvcnui  Code. 


|;o?«  pf  tnx  far  rifVla^  o  flr;::.rr.i. — Tho  tax  upon  lh<^ 
ol  any  (irccirm  (v/hcthcr  by  nianu'ucture,  pulling  to- 
a!t'>ratl.Mi,    any   coijiblnatlon    Oiorcof,    or   othcrv.ise)   Is 

>sc.  5021(a),  I.  R.  C.) 

Projpcrr.Cicn  o5  j!io  tI.-;-:l(  ;ctic.i  of  Ir.Ijr.f  lo  r.i'..I;o  o  (Irc- 
(    p'iyr.'oni   of   loi;. — Pursuant    to    occllon    5021    of   the 

Rt.venus  Code,  and  except  03  otliorvvl.";;  provided, 
crcon  r.ccl'lng  to  mcike  a  flrccnn  nu'.ot  nicVc  a  dcclaro- 
thl.i  for.ii,  in  di:plicc.',j,  for  each  firearm.  If  llv;  mar.or 
cllvic'uol,  h>  oliciM  affix  hlt>  flnq;rpr!n'';,  oltarh  to  each 

Ihc  docl'.iraUon  00  l:>divldiv:il  pyioto(;roph  of  hlriEolf 
rlthln  on;  year  prli;r  to  th*.-  dato  of  tucii  dccloroUon, 
il3h  oil  o'.hcT  data  tequticd  on  th'>  declaration.  Upon 
Ion  of  the  declaration  there  muct  be  cflix?d  by  the 
proposing  to  m;il:e  tho  flrooiin  a  $200  "National  Flrc- 
:l"  1110:145  In  tte  proper  ipoco,  and  cancel  sudi  stamp 
iig  his  Initials  ond  tl:::  dato  tliorcon  In  Inl;.  Both  copies 
declaration  niunt  tlif'n  K-  forv/drded  to  tlio  Director, 
end  Tobacco  Tax  Division,  Interna!  Rovcau--!  Service, 
Itori,  D.  C.  20'.'.5'1. 


C.     DIt/osllUn    of   ^3clc>uti&n    of    IntLnl    I0    mo'ta   •   tU ^ 

orin.— II   opprovcU,    Ibo    Ultrrlor   will    i'',t.,    "  •■   ■'.■i.--i:   '.';  ■ 
with  tlaiip  olllxcH,  lo  llip  na'crr  ol   '  ■• 

the  du;>llcolo.   Th*   mulrr  of  IK.?   In  y 

clrcuin^tcnci.'S,    i:r>J.«»   lh«    Ilfoim   ui.:..    ;    ■-     -,  .  .    -      .  ..j- 

lion  111  rccclVL-d  liom  Iho  Director.  Iho  original  dccloialion 
rau;it  bo  rL'toln'.-J  by  Iho  appilcani  ond  bo  availotlr  at  all  lltrH>n 
lot  ln;:pcctlon  by  Covfimr.crit  olllcurs  until  such  llin*  as  I!' 
flrocrrn  may  bo  ruliccqiit'iilly  Iransfrrrvd. 

/•  Exc.-rptlcn)  from  uio  of  cl«claro(lcn  of  Intent  le  no'av 
o  (Irc.jrn.— PuiLuant  to  rvctlon  5821  (b)  ol  tl.p  Ir.tcmo!  r.«««- 
nu»  Code,  mcnufacliiroro  who  have  rogi&li-rcd  ond  fold  apoclol 
lux  provided  lor  In  section  S801  (a)  ol  llic  Cod«,  prrscKis 
making  a  llrcorm  from  orrothrr  (Iream  with  rc»;^':rt  to  ^'-.irh 
lax  has  boon  pold,  prior  to  sjch  moVlnj,  \jnirt  &•■  -.) 

of  the  Code  and  persoiis  rrfll.lng  o  flrcam  lor  lh«  ^ 

United  Stales  Governmeii!,   ony  Slate,  Territory.  r, 

of  the  United  Stales,  any  (>olltlcal  subdtvisior.  r  ■.:■..!,  cr  the 
District  of  ColuTnbia,  or  (b)  any  peace  officer  c»  Oi.y  Fcdrtol 
officer  deslgno'ed  by  reqjltitlcnc  o!  Ihr  Se-cr^tny,  shall  riol 
be  required  to  file  a  declarotlon  of  I.Tlen!  to  moVe  o  llrPOrrr  Of 
required  to  pay  tax  lo  moVc  Such  Itrearrr..  but  thojM  consult 
the  applicable  regulations  lo  oactttoin  whal  reports  ore 
requlied. 

8.  Pfoeeduri  o'horo  (i.-eo'm  it  not  r.-.aJc.--In  the  event  thai 
o  dfclorollon  lo  rrvake  o  fitcorrn  is  executed  arti  sto-np  affixed 
ond  thercofler  such  Intent  Is  abandoned  ani  Iho  llrear.Ti  is  itot 
rtindo,  the  make.-  iray  file  a  clolm  on  Form  8<3  for  rodciTiptloo 
of  the  stamp  with  the  [jlsrrici  Director  of  Interi.a!  ftevenue  for 
his  dl.itrlct.  S'lch  claim  must  be  accoir.prsiied  by  '.Vie  dcclo'o- 
tlon  to  which  iVi--  sto-ip  is  offlxed. 

9.  Ponollios.  — Any  pvrsOT  vAo  viclotcs  cf  foili  lo  ccr-i- 
ply  v'll'n  c.iy  of  llic  ruquircmcnis  of  Chcplcr  53  tf  •'•«  Infrrnol 
f?cvinuo  Costs  rholl,  I'.Tcn  cc.ivlcllon,  be  lin-<!  net  mere  iK^o 
$2,000  or  be  inprisjnoci  for  not  mo.-s  then  5  ye'i't.  or  botS,  in 
iSc  di:cri.tioii  cf  i!i;  cturl.  .''ofcovcr,  cny  finr.r-i  involved  in 
ony  viololit.n  of  ll.c  provir.ltn;  of  Choplcr  53  c-f  the  Inltmo! 
Rcver.i'O  Coda  or  cny  fs-ulr.iicni  prcmulsatoii  cVicrcundor  »hcll 
bo  tui-lcci  lo  »ei:>.'to  ond  forfeiture. 

10.  Scope  cf  lax  en  nr'ilng  c  flrei-rri.— The  provisions  of 
oecUon  5021  ol  the  Internal  Rcvenie  Code  relctinq  to  the 
nxiVJng  of  o  firearm  arc  applicable  lo  persons  within  the  SicU-& 
of  the  United  States,  ond  the  District  of  Co'.umbia. 
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APPENDIX  C 
STATUTES  AND  UEGULATIONS  im'OLVED 

STATiriES  (UniTKD  STATES  CODH.  TITLF.  26) 

j  5821.  Rate,  exceptions,  etc . 

(a)  Rate. — There  shall  be  levied,  collected,  and  paid  upon  the  making 
in  the  United  States  of  any  firearm  (v/hether  by  manufacture,  putting 
together,  alteration,  any  combination  thereof,  or  otherwise)  a  tax  at  the 
rate  of  $200  for  each  firearm  so  made. 

(b)  Except  ions . - -The  tax  imposed  by  subsection  (a)  shall  not  apply  to 
the  making  of  a  firearm-- 

(1)  by  any  person  \;ho  is  engaged  within  the  United  States  in  the 
business  of  n^anufacturing  firearms; 

(2)  from  another  firearm  vjith  respect  to  v/hich  a  tax  Lcc  been 
paid,  prior  to  such  making,  under  subsection  (a)  of  this  section;  or 

(3)  for  the  use  of-- 

(A)  the  United  States  Government,  any  State,  Territory,  or 
possession  of  the  United  States,  any  political  subdivision 
thereof,  or  the  District  of  Columbia,  or 

(B)  any  peace  officer  or  any  Federal  officer  designated 
by  regulations  of  the  Secretary  or  his  delegate. 

Any  person  who  riakes  a  firearm  in  respect  of  which  tax  imposed  by  sub- 
section (a)  does  not  apply  by  reason  of  the  preceding  sentence  shall 


nvikc  such  report  in  rcnpcct  tliercof  as   the  Secretary  or  his  dclc{;ate  rjy 
ly  rcgulj-tlon;:  proscribe. 

(c)  B_Y  v?hom  paid;  when  paid. — The  tax  imposed  by  sulscctlon  (a)  shall 
be  paid  by  the  person  making  the  firearm.   Such  tax  shall  be  paid  in 
advance  of  the  making  of  the  firearm, 

(d)  IIow  pa  id. --Payment  of  the  tax  imposed  by  subsection  (a)  shall  be 
represented  by  appropriate  stamps  to  be  provided  by  the  Secretary  or  his 
delegate. 

(e)  Declaration. --It  shall  be  unlavjful  for  any  person  subject  to  the 
tax  imposed  by  subsection  (a)  to  make  a  firearm  unless,  prior  to  such 
making,  he  has  declared  in  v;ritins  his  intention  to  jnake  a  firearm,  has 
affixed  the  stamp  described  in  subsection  (d)  to  the  original  of  such 
declaration,  and  has  filed  such  original  and  a  copy  thereof.  The  declar- 
ation required  by  the  preceding  sentence  shall  be  filed  at  such  place, 
and  sliall  be  in  such  form  and  contain  such  information,  as  the  Secretary 
or  his  delegate  may  by  regulations  prescribe.  The  original  of  the 
declaration,  with  the  stamp  affixed,  shall  be  returned  to  the  person 
making  the  declaration.   If  the  person  making  tha  declaration  is  an 
individual,  there  shall  he  included  as  part  of  the  declaration  the  finger- 
prints and  a  photograph  of  such  individual. 

§  58^>1.  Registration  of  persons  in  general 

Every  parson  possessing  a  firearm  shall  register,  V7ith  the  Secretary  or 
his  delegate,  the  number  or  other  mark  identifying  such  firearm,  together 


with  his  his  nnira,  addrcni,  pl.Tce  v;horc  such  fiicarn  is  usually  kept, 

n  rvitural  person,  the  nnrp'^.  and  ho.r.o  addrcns  of  an  executive  officer 
thereof.  IIo  person  shall  be  rc-.cjiiircd  to  register  under  this  section 
with  respect  to  a  firearm  which  such  person  acquired  by  tranr.fcr  or 
importation  or  which  such  person  ruadc,  if  provisions  of  this  chapter 
applied  to  such  transfer,  importation,  or  making,  as  the  case  may  be, 
and  if  the  provisions  which  applied  thereto  were  complied  with. 

§  5851. Possessing  fircariTis  illc/^ally 

It  shall  be  unlawful  for  any  person  to  receive  or  possess  any  fire- 
arm V7hich  has  at  any  tXDz   been  transferred  in  violation  of  sections 
5811,  5812(b),  5813,  5814,  5844,  or  5846,  or  which  has  at  any  tiire  been 
riade  in  violation  of  section  5821,  or  to  possess  any  firearm  which 
has  not  bcG)>  registered  as  required  by  section  5841.  VJhenever  on  trial 
for  a  violation  of  this  section  the  defendant  is  sho;^n  to  have  or  to 
have  had  possession  of  such  firearm,  such  possession  shall  be  dcer.nd 
sufficient  evidence  to  authorize  conviction,  unless  the  defendant 
explains  such  possession  to  the  satisfaction  of  the  jury. 

?  5861.   Penalties 

Any  person  v-ho  violates  or  fails  to  comply  with  any  of  the  require- 
ments of  this  chapter  shall,  upon  conviction,  be  fined  not  more  than 


$2,000,  or  be  ImpriGoncd  for  not  more  than  5  yr-ars,  or  both,  in  the 


5  63  07 .  hr3t   of  sp^cinl  taxpayers  for  public  inspection 

In  the  principal  internal  revenue  office  In  each  internal  revenue 
district  there  shnll  be  kopt,  for  public  inspection,  an  alphibctical 
list  of  the  names  of  all  persons  who  have  paid  special  taxes  under 
subtitle  D  or  E  v;ith  respect  to  a  trade  or  business  carried  on  within 
such  district.   Such  list  shall  be  prepared  and  kept  pursuant  to  regu- 
lations prescribed  by  the  Secretary  or  his  delegate,  and  shall  contain 
the  tima,  place,  and  business  for  V7hlch  such  special  taxes  have  been 
paid,  and  upon  application  of  any  prosecuting  officer  of  any  State, 
county,  or  municipality  there  shall  be  furnished  to  him  a  certified 
copy  thereof,  as  of  a  public  record,  for  V7hich  a  fee  of  $1  for  each 
100  v:ords  or  fraction  thereof  in  the  copy  or  copies  so  requested  may  be 
charged. 

REGUTV^TIONS  (CODE  OF  FEDERAL  REGULATIONS.  TITLE  26.  CHAPTER  1) 
g  ll^i.iy     Written  declaration . 

Except  as  provided  in  S§  179.8?,  179.83,  and  179.84  every  person 
intending  to  m?.ke  a  firearm  must  declare  his  intention  in  writing  on 
Form  lA  (Firearms)  to  make  such  firearm.  The  declaration  shall  show 
(a)  the  name  and  address  of  the  maker,  and,  if  the  mnker  is  other  than 
a  natural  person,  the  name  and  address  of  the  principal  officer  or 


authorizod  representative  thereof;  (b)  the  serial  number,  modnl,  length 

,r     1,     ,.,-^1^      «-.^^^„     r«n~->  nr-rl      orVior     r-^rVr      if]nr<H  fyflryry     fV,«      f<t-,.orr.>      onH      //•) 

ijuch  additional  Inforr.ntion  £s  r.ay  be  required  on  Forr.i  1/.  (Firearms).  A 
"National  Firearms  Act"  stamp  (sec  S  179.75)  must  be  affixed  to  the 
orlginnl  declaration  in  the  space  provided  therefor,  and  properly 
canceled  (see  §  179.81).  Form  lA  (Firearms)  and  appropriate  tax  stamp 
nwy  be  obtained  fro;;i  any  Distr5.ct  Director  of  Internal  Revenue. 


j»  179.78  Identification  of  declarant. 

If  the  declarant  is  an  individual,  he  shall  attach  to  each  copy  of  the 
declaration  an  individual  photograph  of  hirr.self,  tal;en  within  one  year 
prior  to  the  date  of  such  declaration,  and  shall  affix  his  fingerprints 
to  such  declaration.  The  fingerprints  must  be  clear  for  accurate 
classification  and  should  be  taken  by  someone  properly  equippad  to  take 
them.  The  declaration  must  be  supported  by  a  certificate  of  the  local 
chief  of  police,  sheriff  of  the  county,  United  States  attorney.  United 
States  marshal,  or  such  other  person  whose  certificate  may  in  a  par- 
ticular case  be  acceptable  to  th.e  Director,  Alcohol  and  Tobacco  Tax 
Division,  certifying  that  he  is  satisfied  that  the  fingerprints  and 
photograph  appearing  on  the  declaration  are  those  of  the  declarant  and 
that  the  firearm  is  intended  by  such  person  for  lawful  purposes. 


S  179.79  Procedure  for  Approval  of  declaration . 

Ine  uticiaiHcioa  vl    int-tnt,  lo   make  d  rjneaiin,  torn   u\   \,t LUiHim^) ,    luuuL 
be  forv7nrdcd  dli-cctly,  in  duplicate,  by  the  maker  of  the  flrcarn  to  the 
Director,  Alcohol  and  Tobacco  Tax  Divinion,  Internal  Revenue  Service, 
V/ashlntton  25,  D,C.  The  Director,  Alcohol  and  Tobacco  Tax  Division, 
will  confiider  the  application  for  approval  or  disapproval.   If  the 
application  is  approved,  the  Director,  Alcohol  and  Tobacco  Tax  Division, 
vjill  return  the  original  thereof  to  the  maker  of  the  firearm  and  retain 
the  duplicate.   Upon  receipt  of  the  approved  declaration,  the  maker  is 
authorized  to  make  the  firearm  described  therein.  The  maker  of  the 
firearm  shall  not,  under  any  circumstances,  make  the  firearm  until  the 
declaration,  satisfactorily  exncuted,  vjith  the  "National  Firearms  Act" 
stamp  attached,  has  been  forv7ardcd  to  the  Director,  Alcohol  and  Tobacco 
Tax  Division,  end  has  been  approved  and  returned  by  him.   If  the  appli- 
cation is  disapproved,  the  original  Form  lA  (Firearms)  vrith  the  "National 
Firearms  Act"  stamp  attached  thereto  v;ill  be  returned  to  the  maker  with 
the  reasons  for  disapproval  stated  on  the  form. 
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APPELLEE'S  BRIEF 


JURISDICTION 


The  order  of  the  United  States  District  Court  for 
the  Northern  District  of  California  denylnp;  the  petition  for 
writ  of  habeas  corpus  in  the  proceeding  entitled  Brlley  v. 
Wilson,  No.  43331,  was  issued  April  27,  1965  (R.  27).   Appel- 
lant's application  for  a  certificate  of  probable  cause  and 
motion  for  leave  to  appeal  in  forma  pauperis  were  filed 
May  12,  1965  (R.28).   At  this  same  time,  in  addition  to  an 
affidavit  showing  appellant  was  without  funds  necessary  to 
prosecute  the  appeal  (R.  29).  appellant  also  filed  points 
and  authorities  in  support  of  his  application  for  certifi- 
cate of  probable  cause  (R.  30-33).   The  District  Court 
certified  that  there  was  probable  cause  for  the  appeal  and 
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On  August  12,  1965,  granted  appellant's  motion  for  leave  to 
appeal  in  forma  pauperis  (R.  3'<-35).   Appellant  Invokes  the 
Jurisdiction  of  this  court  pursuant  to  28  United  States  Code 
2253. 

STATEMENT  OF  THE  CASE 

This  brief  represents  the  initial  appearance  in 
this  matter  of  the  California  Attorney  General  on  behalf 
of  appellee  and  respondent,  Lawrence  E.  Wilson.   Appellee 
filed  no  pleadings  in  the  court  below. 

Appellant  was  convicted  on  May  22,  1959,  in  the 
Superior  Court  for  Los  Angeles  County,  after  a  plea  of 
guilty,  of  one  count  of  second  degree  murder  in  violation 
of  California  Penal  Code  section  I87  (R.  2).   No  appeal 
was  taken  from  the  conviction. 

A  petition  for  a  writ  of  habeas  corpus  was  filed 
in  the  Superior  Court  for  Marin  County  and  denied  on 
October  29,  I96M  (R.  6).   A  like  petition  for  habeas  corpus 
was  thereafter  filed  in  the  California  Supreme  Court  and 
was  denied  on  February  10,  1965  (R-  6). 

Appellant  is  presently  imprisoned  in  the  California 
State  Prison  at  San  Quentin  and  is  serving  an  indeterminate 
sentence  of  from  five  years  to  life  (R.  2). 
STATEMENT  OF  THE  FACTS 

The  record  before  the  District  Court  consisted 
only  of  appellant's  petition.   This  petition  contained  the 
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followinp'  alleprations  : 

1.  Because  petitioner  was  Initially  arrested  and 
searched  on  a  burglary  charge,  It  was  Improper  to  later  charge 
him  with  murder. 

2.  Evidence  secured  from  petitioner's  home,  car. 
person,  and  thoughts  (by  a  lie  detector  examination),  was  ob- 
tained through  Illegal  searches  and  seizures. 

3.  The  interrogating  officers  violated  his 
constitutional  rights  because  they  failed  to  advise  him  of 
his  right  to  counsel  and  his  right  to  remain  silent  before 
he  made  incriminating  statements. 

^.      The  trial  court  was  without  Jurisdiction  to 
try  defendant  because  the  public  defender,  over  petitioner's 
objections,  waived  the  time  limit  within  which  the  prelimi- 
nary hearing  must  be  held. 

5-   Although  both  the  prosecution  and  defense 
stipulated  that  the  coroner's  report  was  admissible  into 
evidence,  nevertheless,  the  trial  court  erred  in  allowing 
its  admission  because  appellant  was  not  ' fully  advised  of 
his  right  of  waiver  of  stipulated  testimony  .  .  .  ." 
(R.  18). 

SUMMARY  OF  APPELLEE'S  ARGUMENT 

I.   The  petition  did  not  state  facts  entitling 
appellant  to  relief  in  the  District  Court. 

3. 


ARGUMENT 

Where  the  District  Court  has  dismissed  a  petition 
without  the  Issuance  of  an  order  to  show  cause,  the  question 
on  appeal  becomes  whether,  assumlntr  the  allegations  of  the 
petitions  to  be  true,  a  violation  of  some  federal  constitu- 
tional guarantee  has  been  shown.   Boyden  v.  Webb,  208  P. 2d 
201,  203  (9th  Clr.  1953) • 

The  petition  must  allege  primary  facts  which  show 
that  the  state  prosecution  departed  from  constitutional  re- 
quirements.  Schlette  v.  People.  28^  F.2d  827,  831-832  (9th 
Clr.  I960),  cert,  denied,  366  U.S.  9'<0  (I96I).   Mere  con- 
cluslonary  statements,  without  factual  support,  are  insuffi- 
cient.  Pacts  must  be  set  out  "with  particularity  and  in 
detail  in  a  petition  for  the  writ."  Linden  v.  Dickson,  278 
P. 2d  755,  757  (9th  Clr.  i960). 

Where  the  petition  states  that  appellant  was 
represented  by  counsel  at  the  time  of  the  preliminary 
hearing  and  at  the  tine  he  entered  a  plea  of  guilty,  and 
there  is  no  specific  allegation  that  the  said  plea  of 
guilty  was  Illegally  induced,  the  petition  for  habeas 
corpus  should  be  summarily  denied.   This  must  follow  because 
a  plea  of  guilty,  entered  upon  advice  of  counsel,  by  its  very 
nature  forecloses  the  consideration  of  any  errors  which  may 
have  occurred  prior  thereto.   Thus,  neither  the  alleged 
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procedural  errors  nor  the  Illegally  secured  evidence  have 
contributed  to  appellant's  conviction;  his  conviction  was 
based  solely  upon  his  plea  of  piuilty.   Thompson  v.  Burke , 
33^  U.S.  736  (19^8);  Hardee  v.  Wilson.  363  F.2d  8H8  (9th  Clr. 
1966);  Wallace  v.  Heinze,  351  F.2d  39  (9th  Cir.  1965); 
McGrath  v.  LaVallee,  3^^   F.2d  373  (2d  Cir.  I965):  Davis  v. 
United  States,  3^7  F.2d  37^^  (9th  Cir.  I965);  Harris  v. 
United  States,  338  F.2d  75  (9th  Cir.  196^0;  In  re  Seiterle. 
61  Cal.2d  651  (196^1).   In  the  Harris  case,  this  Court 
quoted  with  approval  from  Thomas  v.  United  States,  290  P. 2d 
696,  697  (9th  Cir.  1961) : 

"'By  his  plea  of  guilty  appellant  foreclosed 
his  right  to  raise  objections  to  the  manner 
in  which  evidence  upon  which  he  was  indicted 
was  obtained.   This  evidence,  because  of  his 
guilty  plea,  was  not  used  against  him.   Had 
he  stood  trial  his  objection  to  its  intro- 
duction. If  made  and  overruled  by  the  trial 
court,  could  have  been  raised  on  appeal. 
Under  the  circumstances  he  may  not  belatedly 
raise  the  contention  under  28  U.S.C.  §  2255. 
Eberhart  v.  United  States,  9  Cir.,  1958,  262 
P. 2d  M21  »  *  »   The  conviction  and  sentence 
which  follow  a  plea  of  guilty  are  based  solely 
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and  entirely  upon  said  plea  and  not  upon  any 

evidence  which  may  have  been  Imoroperly 

acquired  by  the  prosecutlnp;  authorities. 

United  States  v.  French,  7  Clr.,  i960,  27*4  F. 

2d  297;  United  States  v.  Sturm,  7  Clr.,  1950, 

180  F.2d  413;  Kinney  v.  United  States  10  Clr., 

19^9,  177  F.2d  895."'   Harris  v.  United  States. 

supra  at  80 . 

Of  course,  where  the  petitioner  specifically  alleges 
that  the  plea  of  guilty  was  directly  Induced  by  the  constitu- 
tional errors  allegedly  committed,  then  the  District  Court 
should  not  dismiss  the  petition  for  failure  to  state  adequate 

grounds  for  habeas  corpus  relief.   Cf .  Johnson  v.  Wilson,  

F.2d (9th  Clr.  I967);  Gladden  v.  Holland,  366  F.2d  58O 

(9th  Clr.  1966).   But  these  are  clearly  not  the  facts  of  the 
instant  case.   Appellant  made  no  allegation  that  his  plea  of 
guilty  was  coerced  or  otherwise  illegally  induced.   On  review, 
the  question  is  whether  the  District  Court  acted  properly  in 
denying  the  application  then  before  it.   Therefore,  on  the 
basis  of  the  above  authority,  appellant  should  not  now  be 
heard  on  issues  which  he  himself  has  foreclosed  considera- 
tion of. 

CONCLUSION 
For  the  aforementioned  reasons,  it  is  respectfully 
submitted  that  the  order  of  the  District  Court  denying 
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appellant's  petition  for  writ  of  habeas  corpus  should  be 

affirmed. 

DATED:   February  17,  196? 

ThOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 

ON  .M<50BS0N 
Deputy  Attorney  General 

Attorneys  for  Appellee 
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of  the  State  of  California 


Nos,  20378,  20447  and  20522 


FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL , , 

Appellants 

V, 

SIDNEY  ELLIOTT,  ET  AL .  , 

Appellees 


i"  ^') 


aB2019L/ 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


IJ 


f 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


APPELLANTS'  REPLY  BRIEF 


f  Counsel 

AX  WILFAND, 
^sj. sj: an t  General  Counsel. 
FedeFaTTTome  Loan  Bank  Boa r d , 


BAREFOOT  SANDERS, 

Assistant  Attorney  General, 

JOHN  K,  VAN  de  KAMP, 

United  States  Attorney, 

CARL  EARDLEY, 

MORTON  HOLLANDER  J 
Attorneys , 

nepaftment  of  Justice, 
Washington,  U,  C.  20530. 


FILED 


;B  2-  1S67 


INDEX 


PRELIMINARY  STATEMENT  • 

ARGUMENT 

I,   The  Power  of  the  Court  to  Alter  the 
Terms  of  the  Merger    --- 


II,   Appellees'  Remedy  as  Affected  bv 

Laches ---  7 

III.   The  Legality  of  the  Merger  Provision  8 

Conclusion     -•"  —  -'  —  -...-..--» 14 


CITATIONS 


Cases 


Ammann  v.,  Home  Investment  Co,,  243  F,  2d 

748  (1957)  .=  .  =  ^-^^=..^--=^  =  -^-.^-»=..^- 2 

Ex  parte  Fahey^  332  UoS„  258  (1947) 2 

Fahey  v,  Calverley,  208  F,  2d  197  (1953), 

certa  den.  347  U,S,  955  .^.-^  =  »»»..- 2 

Fahey  v,  0  Melvenny  and  Myers,  200  F,  2d 

420  (1952),  cert.  den=  345  U,S,  952  2 

Federal  Home  Loan  Bank  Board  v,  Hall, 

225  Fo  2d  349  (1955),  cert,  den,  350 

U,S,  968  .^=^^.  =  .  =  o^^»-  - .- 2 

Home  Loan  Bank  Board  v,  Mallonee,  196 

F»  2d  336  (1952);,  cert,  den,  345  UoS« 

952  .»,  =  =  .  =  ===  =  ..=  ..=-.=  .».  =  =  =  .- 2 

Huntington  v,  Nat,  Savings  Bank,  96 

UoS„  388  =-..-^-^  =  -^=.^..  =  --.  =  "  =  "  =  ^ 10 

Intermountain  B  §  L  Assoc,  Vo  Gallegos, 

78  F,  2d  972  (C,A,  9,  1935)  — — 10 

Pacific  Coast  Sav ,  Soc   v.  Sturdivant, 

165  Cal,-  687  (1913)  -'^- - 10 

S,E„Co  V,  Cheneiv,  318  UoS.  80  =  — -- 7 

Wood  V,  Hamaguchi,  207  Cal„  79  (1929)  10 

Bridgeport  Federal  Savings  and  Loan 

Association  v.  Federal  Home  Loan 

Bank  Board,  307  F.  2d  580  {C .  ^ .    3)  --- 4?i 

Federal  Home  Loan  Bank  Board  v.  Rowe, 

284  F.  2d  274  (C.A.n.C.)  -- - 4a 

First  National  Bank  v.  First  Federal 

Savings    and    Lonn    Assoc,    225    F.    2d 

33    (C.A.D.C.)    4a 

i 


IN   THIi    IJNTTUn    STATIiS   COURT   OF    APPEALS 
rOR    THE    NINTH   CIRCUIT 


No.    20378 

FCni-RAL  HOME  LOAN  BANK  BOARD,  ET  AL., 

Appel lants 

V. 

SIDNEY  ELLIOTT,  ET  AL . , 

Appel lees 


NOo  20447 

FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL . , 

Appel lants 

V. 

SIDNEY  ELLIOTT,  ET  AL . , 

Appellees 


No.  20522 

FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL., 

Appel  lants 

V. 

EQUITABLE  SAVINGS  5  LOAN  ASSOCIATION,  ET  AL., 

Appellees 
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FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


APPELLANTS'  REPLY  BRIEF 


PRELIMINARY  STATEMENT 

The  appellees'  192  page  brief  would  seem,  on  its  face,  to  requ 
a  lengthy  reply  brief.   However,  once  the  reckless  and  repetitious 
hyperbole  has  been  put  to  one  side  there  is  not  much  left  for  comme 
Appellees  apparently  have  decided  to  make  it  appear  that  an  auto= 
cratic  and  vindictive  federal  agency  in  far  off  Washington  has  been 
hounding  an  innocent  California  savings  and  loan  association  for 
twenty  yearsj  and  is  still  continuing  its  persecution,  even  though 
the  association  has  merged  with  a  state  savings  and  loan  stock 
company,  and  is  no  longer  in  effective  existence. 

It  is  true  that  the  Federal  Home  Loan  Bank  Board  has  on  three 

occasions  preferred  charges  of  mismanagement  against  Long  Beach  and 

that  on  two  of  those  occasions,  in  1946  and  1960,  it  took  over  Long 

Beach's  management.   But  although  the  upper  courts  frequently  rever 

the  rulings  of  Judge  Hall  in  the  litigation  which  followed  the  Boar 

1/ 
action,  success  at  the  appellate  levels  did  not  bring  the  charges  o 

mismanagement  to  issue,  and  in  February  1962  the  Board  entered  into 

a  Settlement  Agreement,  which  compromised  the  many  differences  then 

existing  between  the  Board  and  Long  Beach  and  which  set  forth  a  Boa 

approved  plan  for  the  liquidation  of  Long  Beach,   And  this  is  the 


1/   See  Ex  parte  Fahey,  332  U,So  258  (1947);  Home  Loan  Bank  Board 
%llonee,T^6  P,  3d  S36'  (1952),  cert,  den,  345  U.S,  952;  Fahey  v, 
O^Melvenny  and  Myers,  200  F,  2d  420  (1952),  cert,  den,  345  U,S,  952 
Fahey  v,  Calverley, "208  F,  2d  197  (1953),  cert,  den.  347  U,S.  955; 
Federal  Home  Loan  Bank  Board  v.  Hall,  225  F.  2d  349  (1955),  cert, 
gen.  350  U,S,  968;  Ammann  vT  Home~Tnvestment  Co.,  243  F.  2d  748  (19 


nitial  date  from  which  the  instant  controversy  flows,   All  references 
o  preceding  events  (and  particularly  to  the  fanciful  twenty  years  of 
ersecution)  are  irrelevant. 

Apparently  for  fiscal  reasons  Long  Beach,  as  it  had  a  right  to  do 
bandoned  its  plan  of  liquidation  as  set  forth  in  the  Settlement  Agree 
ent,  and  in  May  1962  proposed  an  outright  merger  with  Enuitable, 
ong  Beach  recognized  that  the  proposed  merger  would  require  approval 
f  both  the  Board  and  the  California  Savings  and  Loan  Commissioner, 
nd  initially  submitted  the  proposal  to  the  Board,   In  the  meantime, 
he  Board  had  discovered  that  friends  of  management  (both  Long  Beach 
nd  Equitable)  had  poured  millions  of  dollars,  much  of  it  borrowed, 
nto  Long  Beach,  in  the  obvious  expectation  of  participating  in  the 
istribution  of  the  Long  Beach's  large  net  worth.   The  Board  believed 
hat  Long  Beach  had  not  been  fair  to  the  regular  Long  Beach  depositors 
n  permitting  this  influx,  and  advised  Long  Beach  that  a  merger 
greement  which  would  permit  these  late  and  heavv  depositors  to 
hare  pro  rata  in  the  distribution  would  not  meet  with  Board  approval, 
hereupon  Long  Beach  revised  its  merger  proposal  to  meet  the  Board's 
lews p  and,  as  revised,  the  merger  agreement  was  executed  by  Long 
each  and  Equitable  on  June  12,  1963  and  thereafter  approved  by  Long 
each  members  and  Equitable  stockholders  and  by  the  federal  and  state 
upervisory  agencies.   The  merger  took  place  on  September  10,  1963, 
nd  once  consummated  these  actions  were  filed  to  have  the  distribution 
revisions  of  the  merger  agreement  declared  invalid,  and  pro  rata 
istribution  orderedo 
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In  this  short  reply  brief  the  appellants  will  endeavor  to  sum= 
marine  the  court  rulings,  the  appellants*  bases  for  exception,  the 
appellees"  response  to  appellants"  argument,  and  such  new  matter, 
as  appellants  may  deem  appropriate  in  view  of  appellees"  response 

At  the  outset  it  should  be  noted  that,  despite  appellees" 
inferences  to  the  contrary,  the  District  Court  ruled  that  there 
were  no  factual  issues  involved,  and  that  its  decision  was  based 
entirely  upon  certain  legal  conclusions.   In  view  of  this  deter= 
mination,  appellants  will  not  dwell  on  the  numerous  allegations  of 

y 

fact  made  by  appellees,  which  are  either  in  error  or  irrelevant, 
but  will  confine  themselves  to  the  legal  issues  confronting  this 
Court  0 

In  this  reply  brief  appellants  will  touch  briefly  on  the 
following  basic  issues:  I  ==  The  Power  of  the  District  Court  to 
Revise  the  Merger  Agreement,  II  ==  Appellees"  Remedy  as  Affected  by 
Laches,  and  III  ==  The  Legality  of  the  Merger  Provisions^ 

I 
The  Power  of  the  Court  to  Alter  the 


The  District  Court  ruled  that  it  had  the  power  to  order  dis= 
tribution  of  the  Equitable  stock  on  a  pro  rata  basiSo  Judge  Hall 
declared  that  the  merger  was  consummated  under  12  U,S,C<,  1464(i), 
and  that  this  provision  required  pro  rat£  distribution^   This 

2/   See  Appendix  hereto  for  comment  on  some  of  appellees'  most 
Flagrant  departures  from  facto 


section  prescribes   the  procedures   in   the  event   of  a   conversion,      A 
conversion   is    the   transformation   of   a    federal    association    into   a 
state    association^    or   vice   versa,      A   conversion   involves    only   one 
association,      A  merger  involves   two  associations  not   one,      A  con- 
version  is   not    a  merger,      (See   Appellants'    Brief,   pp ,    25-27,)      Even 
Long  Beach   during   the    course    of   the  proceedings   below  never   sug- 
gested  that   the   merger  was   being  consummated   under    12   IJ,S,C, 
1464(i)o      This   was    a   contribution   of   the   trial    judge,    and  was 
patently   in  error.      As   we   have  pointed   out    (Appellants'    Brief, 
ppo    27-29)    all  parties    acted   upon  the    assumption   that    the   merger, 
insofar   as    federal    law  was    concerned,   was   being  processed   under 

12   UoScCa    1464f d) (2) (as    it    read  before   being   amended   in    1966    •- 

3/  4/ 

PoLo    89-695    of   October    16,    1966)""   and    12    C,F,R,    546,4"  which    do 

not   specify  £ro   rata   distribution   in   the   event    of   merger,      But 
12   CoFoRt,    546,4   does    require   Board   approval    of   the   merger. 

The   appellees   made  no  effort   to  reply  to   the   appellants'    con- 
tentions ^   but   simply   assumedp   without   any   analysis  whatsoever,    that 
12   UoS,Co    i464(i)    required  pro   rita   distribution   of  net  worth    in 


3/        Section   5(d)  (2)  ,  as  itreads   now,    still   contains    substantially   the 
Fame  provision  with    respect    to  mergers    as    the   former  statute-      Becausi 
of   the   saving   clause    in   Section    lOi(b)    of   P,L,    89-695,   however,    these 
appeals   are   still    governed  by   the   statute    as    it    read  prior   to   its 
recent   amendment, 

4/        Since    filing   its    opening  brief,    the   Board  has   promulgated   an 
explicit   regulation   dealing  with   a  merger   of   a    Federal   association 
into   a  state^chartered   institution.      Under   this   newly  promulgated 
regulation.    Board   approval   is   necessary,      See    31    F,R,    15235,    dated 
December  6,    1966;    corrected  m   31    F,R,    155691,    dated  December    10, 
1966, 


this  instance.   (See  Appellees'  Brief,  pp,  42,  63,  85,  88=89,  90, 
91,  92,  115,  140=141.)   They  attempted  to  gloss  over  the  fact  that 
the  statute  relates  to  conversion,  not  merger,  by  referring  to  the 
merger  here,  as  a  "conversion  bv  merger",  whatever  that  may  mean, 
(Appellees   Brief,  p,  47o)   Nor  did  the  appellees  respond  to  the 
appellants'  contention  that  Board  approval  of  the  merger  was  re= 
quired  under  12  CoFoR,  546. 4o 

Manifestly,  in  12  U.S. Co  1464(d)(2)  the  Congress  delegated 
to  the  Board,  and  not  to  the  courts,  the  power  to  regulate  mergers 
of  federal  savings  and  loan  associations.   The  Court,  by  reforming 
the  Merger  Agreement  to  substitute  pro  rata  distribution  for  the 
distribution  formula  contractually  agreed  upon  and  approved  by  the 
Board,  assumed  the  regulatory  power  of  the  Board.   Of  the  many 
errors  which  we  believe  the  lower  court  committed  in  its  decision, 
this  attempted  seizure  of  administrative  power  seems  the  most 
egregious.   (See  Appellants'  Brie'f,  pp.  25  =  31.) 

The  District  Court  then  attempted  to   support   xts  exercise 
of  administrative  power  by  stating  that  the  provision  in  the  Merger 
Agreement  giving  shareholders  the  right  to  judicially  contest  the 
merger,  if  anyone  so  desired,  was,  in  effect,  a  consent  by  the  Board 
to  disposition  of  the  controversy  by  the  Court.   How  the  statement 
of  shareholders'  existing  rights  could  constitute  an  abandonment  by 
the  Board  of  its  regulatory  responsibility  neither  the  District  Cour 

aor  appellees  pointed  out.   (See  Appellants"  Brief,  pp.  31=33.)   The 

I' 

District  Court  also  attempted  to  justify  its  action  by  concluding 
:hat  it  was  merely  enforcing  the  contractual  agreement  of  the  parties 
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as  set  forth  m  the  Settlement  Agreement,   As  appellants  pointed  out 
(Appellants'  Brief 5  pp.  33-37),  the  liquidation  plan  in  the  Settle- 
ment Agreement  was  fatr  different  from  the  Merger  Agreement  now  befor< 
this  Court, 

Although  it  seems  evident  to  appellants  that  the  power  of  the 
District  Court  to  assume  regulatory  functions  is  probably  the 
primary  issue  in  these  appeals,  and  although  appellants  endeavored 
to  cite  the  relevant  authorities  (Appellants   Brief,  pp,  30-31), 
expecting  to  jom  issue  with  appellees  on  this  point,  appellees 
again  avoided  such  lomderj  and  failed  to  comment  upon  anv  of  the 
cited  cases, 

II 


The  District  Court  did  not  comment  on  the  appellants'  con- 
tention (ppo  37-39)  that  the  only  available  remedy  to  the  then 


5/  The  appellees  did  mention 
in  a  different  context  (Appell 
SoEaCo  approved  a  plan  of  reor 
would  prevent  officers  and  dir 
reorganisation  plan  was  being 
into  stock  in  the  new  companyo 
surrendered  to  the  company  at 
found  that  the  officers  and  di 
doingo  The  Supreme  Court  decl 
for  the  provisions  requiring  t 
back  their  stock  at  least  mso 
manded  to  the  Court  of  Appeals 
for  action  consistent  with  the 


Chenerv  (318  U,S.  80)  but 
,~pT'9g7,   In  that  case 
of  a  holding  company  which 
bought  stock  while  the 
from  converting  this  stock 
e  plan  the  stock  was  to  be 
interest.   The  Commission 
re  not  guilty  of  anv  wrong- 
there  was  no  iustif ication 
s  and  directors  to  turn 

record  disclosed,  and  re- 
cti on  to  remand  to  the  agenc; 


6/ 
plaintiffs  was  to  have  the  merger  set  aside?  or  their  argument  that 

this  remedy  was  barred  by  laches  (pp.  39-43) j  m  that  under  the 

circumstances  the  parties  should  have  resolved  the  issue  before 

consummating  the  merger. 

The  appellees  have  not  undertaken  to  respond  to  appellants" 
arguments  or  authoritiesj  merely  stating  that  litigation  was 
contemplated  and  that  suit  was  commenced  promptly  upon  consummation 
of  the  merger  (Appellees'  Brief,  po  146).   The  appellees'  state= 
ments  are  factual  but  hardly  a  satisfactory  replyo   In  an  equitable 
proceeding  there  are  equities  to  be  balanced,  and  it  is  evident 
that  in  this  case  the  unscrambling  of  the  two  associations  would 
be  a  monumental  task,  if  not  entirely  impossible  (see  Appellants' 
Brief,  pp,  39=43)  which  could  have  been  avoided  by  an  appropriate 
action  for  injunctive  relief  prior  to  consummation  of  the  merger^, 

III 
The  Legality  of  the  Merger  Provis^ion 

The  question  of  the  validity  of  the  contested  merger  provisions 
need  not  be  reached  if  this  Court  should  find  that  the  District 
Court  had  no  power  to  reform  the  merger,  and  that  appellees"  sole 
remedy  (setting  aside  the  merger)  was  barred  by  laches. 

With  respect  to  legality  the  District  Court  based  its  decision 
largely  upon  a  legal  conclusion  that  the  (a)  law,  (b)  the  charter  of 


6/   There  does  not  appear  to  be  any  remedy  available  to  appellees 
short  of  having  the  merger  set  aside.   A  new  merger  agreement  in= 
corporating  pro  rata  distribution  even  if  acceptable  to  the  Board 
and  the  Calitornia^ommissioner ,  could  not  be  voted  on  by  Long  Beach 
or  Its  shareholders,  since  Long  Beach  is  now  an  empty  shell,  without 
any  membership,  and  without  any  business. 


Long  Beach,  and  (c)  the  Settlement  Agreement  required  distribution 
of  the  surplus  on  a  gr^o  rata  basis,  and  that,  accordingly,  contrary 
or  inconsistent  merger  provisions  were  invalid. 
The  Fouling  Re  Statutory  Power 

The  Court's  ruling  that  under  12  U,S,C,  1464(i)  pro  rata  dis- 
tribution was  required  has  already  been  the  subject  of  comment 
herein.   That  statute  was  inapplicable. 

The  "Mutual"  Ruling 

Judge  Hall  also  ruled  that  since  Long  Beach  was  a  "mutual" 
association  distribution  of  any  surplus  had  to  be  pro  rata,  citing 
two  cases  which  are  concerned  with  insolvent  companies," 

The  question  is  not  whether  shareholders  in  a  mutual  associ- 
ation are  entitled  to  equal  treatment.   The  question  is  whether  the 
Association^  with  approval  of  the  supervisory  agencv,  has  the  right, 
upon  distribution  of  net  worth,  to  disqualify  certain  shareholders 
because  their  shares  were  purchased  because  of  "inside"  information, 
or  for  other  equitable  reasons.   The  corollary  question  is  whether 
under  ail  circumstances  a  supervisory  agency  must  approve  a  pro  rata 
distribution  provision,  regardless  of  equities,   (See  Appellants' 
Brief,  pp,  44»49o) 

Under  the  District  Court's  rigid  and  inflexible  rule,  the 
management  of  Long  Beach,  or  of  any  mutual  institution,  could  with 
knowledge  of  an  impending  liquidation  or  merger  with  a  stock  in- 
stitution borrow  millions  of  dollars  to  deposit  in  the  mutual  for 


2/   These  cases  are  covered  in  footnote  8  herein, 

-  9  - 


a  temporary  period  solely   for  the  purpose   of  participating  in  the 

distribution  of  the  institution's  net  worths,      Again^  management 

could  sit  idly  by   and  permit   its   friends   and   acquaintances   do  the 

same   things      Yet    the   District   Court  would  have   us   believe   that   the 

law  is  powerless   to  prevent   such   a   result   simply  because   the   in= 

stitution  was   a  mutual  and  notwithstanding  the  obvious  breach  by 

management   of   its    fiduciary   duty   to   its    savers. 

Appellees   talk   at  considerable    length   about  mutuality   (Ap= 

pellees'    Brief  j,  ppo    45  =  57)  g  but   do  not   cite   any   authorities   for 

the   ruling  that  mutual   savings   and    loan   association   shareholders 

must   by    law  share b    and  share    alike   in   the  event    of  merger.      The 

8/ 
cases    cited   are   irrelevanto  Those    that  even   appear   remotely   to 

bear  upon  the  problem  concern  distribution  after  insolvency;, 


The   only  cases  which  seeir        to  bear  on  the  question  were? 

Huntington  Vo    Nat^    Sayings    Bankg    96   U^S,    388^    in  which 
tlTe  nuestTon  was  whether  persons   starting  a  national  bank 
(butySfd  not  hold  stock   or  make   any   investment)   were 
entitled   to  the  profits    rather   than   the   depositors.      The 
Court   ruled  in   favor  of  the  depositors j   since   charter 
references   indicated  the  bank  was   to  be   operated  for 
their  benefit, 

Intermountain   B   i^   L   Assoc,    v,    GaHegoSj    78   F,    2d   9  72    (CA, 
97"I9  35r~in  whIcW  a  question   arose   as   to  whetherj   in   the 
face   of  insolvency.    Installment   Certificate  holders  were 
creditors   or  shareholders.      The   Court   ruled   that   under  the 
circumstances  they  were   creditors, 

L^llc.. Coast   Sav^_S^oc^  v,  St urdi vant ,    165   Cal,    687    (1913) 

a isoTnvoTve^t h e  question  as  To^ wKet h e r  a  certain   class 

of  shareholders  had  become  creditors   of  an  insolvent   B   §  L 
association. 

In  Wood  v,    Hamaguchij,    207   Cal,    79    (1929)    the  principal 
quesTT'on  was^wHetFer  a  statute   authorizing  the  state 
superintendent   of  banks    to    levy   assessments    against 
shareholders    of   insolvent  banks   was    constitutional 
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Naturally,  in  such  a  case  pro  rata  distribution  of  any  remainder  is 
equitable  since  the  dollar  lost  is  lost  whether  it  was  invested  the 
day  before  insolvency  or  the  year  before.   But  where  the  distribution 
is  of  net  worth  then  g^ro  rata  distribution  can  be  extremelv  in- 
equitable, as  m  this  case.   The  two  cases  most  in  point,  In  Re 
CI eye  land  and  In  Re  Springfield  held  that  pro  rata  distribution  did 
not  have  to  be  followed,   (See  Appellants'  Brief,  pp.  59-65.) 
Appellees*  belabored  effort  to  distinguish  those  cases  on  the  facts 
(ppo  148-152)  by  their  distorted  version  of  alleged  undisputed 
facts  present  in  the  instant  cases  (some  of  which  are  noted  in  the 
Appendix)  bespeaks  the  weakness  of  their  position. 

Regardless  of  any  factual  distinctions  the  cases  stand  for 
the  proposition  that  there  is  no  legal  requirement  that  in  a  mutual 
association  pro  rata  distribution  of  net  worth  to  shareholders  as  of 
a  given  date  is  mandatory, 

The  Ruling  Re  Board  Regulations 

The  Court  held  that  under  Board  regulations  (12  C.F.R.  563.3) 
an  association  cannot  create  a  preference  unless  it  is  spelled  out 
in  certain  instruments  such  as  the  passbooks,  certificates  of  deposit 
etCo  ,  and  further  held  that  since  no  such  preferences  were  noted  any 
preference  would  be  invalids   Appellants  concede  that  these  passbook 
regulations  are  designed  to  prevent  preferences;  and  we  likewise 
concede  that  under  normal  circumstances  preferences  in  distribution 
of  net  worth,  upon  liquidation  of  a  federal  savings  and  loan  associ- 
ation, would  be  invalid  for  anv  number  of  reasons.   But  here  we  are 
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dealing  with  the  right  of  an  association  or  of  shareholders  or  of 
the  Board  to  prevent  inequity  ==  when,  as  here,  management  has  per= 
mitted  a  situation  to  arise  which  will  unjustly  enrich  some  insiders 
at  the  expense  of  the  regular  shareholders o   Under  such  circumstances 
equity  does  not  permit  regulations,  designed  to  protect  shareholders, 
to  be  used  as  a  weapon  against  themo 

The  appellees  naturally  adopt  the  District  Court's  point  of 
view  (Appellees'  Brief,  pp»  58=61)  and  argue  that  regulations  have 
the  force  and  effect  of  law  =-  a  hornbook  principle  which  appellants 
will  not  contesto   The  cases  cited,  however,  are  not  apropos  here, 
^o^'^  Service  Vo  Dulles  and  United  States  Vo  Shaughnessy  related  to 
administrative  failure  to  follow  prescribed  regulations  in  removing 
an  employee  from  office,  and  in  removing  an  alien  from  the  countryo 
These  procedures  for  removal  were  expressly  designed  to  afford  pro= 
tection  to  the  employee  and  to  the  alieno   These  cases  are  not 
relevant  to  the  issue  of  whether  passbook  regulations  can  be  used 
to  prevent  the  regular  shareholders  from  getting  their  rightful 
share  of  the  net  worth  upon  merger, 

The^Ruling  Re  the  Charter  Provisions 

The  Court  ruled  that  the  merger  provisions  were  invalid,  de= 
daring  that  the  charter  provisions  requiring  pro  rata  distribution 


9/   Let  it  be  clearly  understood  that  we  do  not  contend  that  the 

attempt  on  the  part  of  these  newcomers  to  make  a  quick  profit  was 

criminal  or  fraudulento   Our  criticism  is  directed  against  manage= 
ment  which  took  no  action  to  protect  its  bona  fide  shareholders o 

And  the  Board's  action  was  designed  to  protect,  not  penalize,  the 
bona  fide  shareholders. 
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of  surplus  in  the  event  of  a  "liquidation,  dissolution  or  winding 
up"  of  corporate  affairs  could  not  be  waived  or  modified  by  the 
association,  the  Board  or  the  court. 

The  appellants  contend  that  the  merger  undertaken  in  this 
instance  was  not  a  "liquidation,  dissolution  or  winding  up"  of 
corporate  affairs,  such  as  was  contemplated  by  the  charter  pro* 
vision,   (See  Appellants"  Brief,  pp,  44-48,)   In  support  of  this 
position  the  appellants  cited  a  number  of  authorities  (Appellants' 
Brief,  p^  47), 

The  appellants  further  pointed  out  that  even  if  there  were  a 
conflict  between  the  charter  and  the  merger  agreement,  the  merger 
agreement  would  prevail,  if  its  terms  were  fair  (Appellants'  Brief, 
pp»  48-50)o   This  Court's  attention  is  called  to  the  significant 
fact  that  not  one  of  the  leading  cases  pertaining  to  the  interpre- 
tation of  a  charter  provisions  providing  for  distribution  ^of  assets 
upon  "liquidation  J  dissolution  or  winding  up"  of  a  corporate 
business,  and  not  one  of  the  cases  supporting  the  principle  that 
merger  terms  prevail  over  charter  rights  if  the  test  of  fairness  is 
metj  is  either  noted  or  commented  upon  bv  the  District  Court  in  its 
lengthy  opinion,  or  noted  or  commented  upon  by  appellees  in  their 
192  page  brief.   Silence  on  these  basic  issues  is  not,  we  submit, 
a  very  compelling  refutation. 

The  Settlement  Agreement 

The  District  Court  held  that  the  Settlement  Agreement  provided 
^°^  E££  ££i£  distribution  -=  that  Long  Beach  relied  on  the  Agreement, 
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and  that   the   Board   is   estopped  to   take   a   different  position.      As 
we  have   already  pointed   out,    Long   Beach   elected  not   to    liquidate 
in   the   manner  provided   m   the  Agreement,    and  went   to   the   Board   for 
approval   of    the  merger,    as   requiredo      The  Court's    ruling   is   without 

any  merit. 

Conclusion 
The   District   Court  has    improperly  undertaken   to   assume   the 
power   of  a   regulatory   agencyo      The   order   reforming  the   Merger 
Agreement   by   requiring  pro   rata   distribution  was   beyond   the   Court's 
powerjj    and   for  that   reason   alone   the    judgment   should  be    reversed. 
The   only   relief  available   to   appellees   was    an   order   setting   aside 
the  merger  J   but   since   this   relief   is   barred  by    laches,    a  mandate 
should   issue   directing  the   District   Court   to   dismiss    the   Complaints 
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APPENDIX 

The  Factual  Representations  of  Appellees 
Re  Creation  of  Surplus 

The  main  thrust  of  appellees'  brief  is  founded  on  unsupported 
allegations  concerning  the  effect  of  the  new  monev  upon  the  surplus 
of  Long  Beach,   The  chief  contention  is  that  the  new  monev  created 
the  surplus.   Appellees  allege  (Brief,  pp.  2,  5,  10,  13,  14)  that 
all  except  $842,000  of  the  $9.5  million  in  Equitable  stock  was 
created  by  the  $42  million  of  new  money  flowing  into  Long  Beach  in 
the  period  April-December,  1962,  and  that  the  shareholders  invest- 
ing the  $42  million  have  been  penalized  bv  the  contested  merger 
provisions.   The  facts  are: 

Re  Creation  of  Surplus  By  New  Money 

The  $42  million  in  added  savings  were  not  nil  "penalized"  by 
the  distribution  terms  of  the  Merger  Agreement.   Long  Beach's  own 
proxy  statement  (Exh,  E,  p„  5)  recites  that  onlv  $19  million  were 
adversely  affected.   Appellees  do  not  disclose  the  basis  of  their 
$842,000  figure,  but  that  it  is  manifestly  incorrect  is  evident 
from  Long  Beach's  proxy  statement.   According  to  that  statement 
(Exh,  E,  p,  22),  Long  Beach's  book  net  worth  at  the  end  of 
calendar  year  1961  (before  the  $42  million  were  deposited  in  Long 
Beach)  amounted  to  $7,232,338.   At  the  end  of  the  following 
calendar  year  (after  the  $42  million  had  been  added),  its  book 
net  worth  amounted  to  $7,625,331,  an  increase  of  $392,993  over 
the  prior  year.   How  one  could  assert  that  only  $842,000  was  avail- 
able for  distribution  but  for  the  added  $42  million  in  the  face  of 
these  figures,  supplied  by  Long  Beach,  we  cannot  comprehend. 

Re  Good  Will 


Appellees  allege  repeatedlv  that  the  new  money  created  good 
will  in  the  amount  of  $3  million  (Brief,  p.  16).   There  is  no 
factual  support  for  this  argumentative  conclusion.   On  the  con- 
trary the  record  rebuts  the  allegation.   The  report  of  Standard 
Research  Consultants,  retained  to  evaluate  Long  Beach's  net  worth 
and  to  arrive  at  a  fair  exchange  basis  of  such  net  worth  for 
Equitable  stock  (Exh,  J,  p.  11)  reads,  in  part,  "A  valuation  of 
$9,250,000~$9,500,000  for  Long  Beach  represents  a  ratio  of  market 
value  to  book  value  (as  stated  on  the  December  31,  1962  statement 
of  condition)  of  1221-126%,   This  is  in  line  with  the  ratios  at 
which  investors  are  currently  appraising  stated  book  values  of  the 
comparative  companies.   Because  of  its  operating  historv,  Long 
Beach's  ratio  would  be  on  the  low  side." 

If  we    apply  this    formula   to   Long   Beach's   net   worth    as    of 
December   31,    1961    (before   the   addition   of   the   new   accounts)    Long 
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Beach's  market  value,  based  on  its  then  book  value  o£  $7,232,338j 
and  applying  the  lower  range  of  1221,  was  $8,823,452o   As  of 
December  31^  1962  its  market  value  was  $9,302,903.   Thus  the 
alleged  $3  million  added  "good  will"  figure  is  seen  to  be  closer 
to  $480,000.   And  even  this  $480,000  could  not  possibly  be 
attributable  exclusively  to  the  $19  milliono   For  in  this  con= 
nection  the  report  specifically  noted  with  respect  to  the  sharp 
increase  in  Long  Beach  accounts  (Exho  J,  pp.  6,  7),  "It  is 
anticipated  that  between  $  10 ,000 ,000  =  $11 ,000  ,000  will  be  withdrawn 
after  the  proposed  merger  situation  has  been  resolved,"  an  obvious 
recognition  that  this  was  "free -rider"  money. 


The  appellants  contend  that  as  a  result  of  the  new  money 
there  was  a  "possible"  tax  saving  of  $3,884,000  (Brief,  po  17). 
This  is  a  pure  speculation,  without  any  factual  support. 

Appellees  point  to  the  $3  million  premium  and  the  almost  $2 
million  in  accrued  interest  paid  by  the  Insurance  Corporation  on 
the  loans  it  acquired  pursuant  to  the  Settlement  Agreement  in 
compromise  of  its  $45  million  claim  against  Long  Beach.   Appellees 
label  this  amount  of  close  to  $5  million  as  net  taxable  income. 
It  is  true  that  under  the  former  federal  taxTaw'  (26  lJoS,C.  S93) 
such  income  was  tax=free  if  it  was  transferred  within,  or  as  soon 
as  practicable  at  the  close  of,  the  taxable  calendar  year  (1962) 
to  a  bad  debt  reserve  account,  provided  that  the  tax=free  amount 
could  not  be  greater  than  the  amount  by  which  12%  of  its  savings 
at  the  end  of  the  calendar  year  (1962)  exceeded  the  sum  of  its 
surplus,  undivided  profits  and  reserves  at  the  beginning  of  the 
taxable  calendar  year  (1962).   The  first  answer  to  the  con= 
clusionary  assertion  that  there  was  a  $3,884,000  \J      tax  saving 
is  that  none  of  Long  Beach's  income  for  the  1962  calendar  year  was 
transferred  to  a  bad  debt  reserve  account.   Long  Beach's  own  proxy 
statement  (Exh.  E,  p.  22)  shows  that  its  reserves  for  the  year  1962 
decreased  rather  than  increased.   Second,  the  $5  million  was  not 
net  taxable  income.   Appellees  admit  (Brief,  p.  28)  that  Long  Beach 
had  a  $1  million  operating  loss  during  1962.   Its  nonrecurring 
income  for  that  year  (Exh.  E,  pp.  22,  23,  note  3),  after  taking 
into  account  the  $5  million  resulting  from  the  Settlement  Agreement 
and  the  extraordinary  expenses  attributable  thereto,  amounted  to 
$1,893,161,   Thus  at  best,  after  deducting  Long  Beach's  operating 
loss  of  $1  million,  its  net  taxable  income  for  1962  could  only  have 
come  to  $893,161.   Third,  the  tax  shelter  was  not  an  automatic  12% 
of  savings,  as  appellees  constantly  state.   It  was,  at  most,  the 
difference  between  12%  of  savings  at  the  end  of  the  taxable  1962 
calendar  year  and  the  sum  of  Long  Beach's  surplus  and  undivided 


^/   How  this  figure  is  computed  is  never  explained. 
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profits  at  the  beginning  of  1962,   According  to  Long  Beach's  own 
figures  (Oxh,  E,  p,  22)  the  latter  sum  was  $7,232,338.   Thus,  there 
could  be  no  tax  shelter  for  income  earned  in  the  1962  calendar  year 
based  upon  additional  savings  until  the  savings  capital  reached  $60 
million,   Finally,  of  course,  Long  Beach's  own  proxy  statement  (Exh, 
E,  p,  22)  shows  no  federal  tax  liability  for  the  year  1962;  indeed 
it  does  not  even  refer  to  a  contingent  liability  with  respect  to  the 
$5  million  in  its  specific  discussion  of  income  taxes  (Exh.  E,  p.  34] 
This  alleged  tax  saving  was  never  once  mentioned  in  the  lengthy 
negotiations  between  the  Board  and  Long  Beach  prior  to  the  con- 
summation of  the  merger  (Exhs,  C-l  -  C-72).   It  is  an  obvious  after- 
thought, developed  in  an  effort  to  iustifv  management's  failure  to 
observe  its  elementary  fiduciary  responsibilities. 

The  $5  Million  Saving 

Appellees  also  attribute  a  $3  million  saving  to  the  new  monev 
because  under  the  .Settlement  Agreement's  liquidation  plan  Long 
Beach  would  have  had  to  withhold  from  distribution  $3  million  for 
ten  years,   (Brief,  pp ,  17,  20,)   They  go  on  to  sav  that  the  $42 
million  (or  should  it  be  the  $19  million)  of  money  led  to  the 
adoption  of  the  Merger  Agreement  which  had  no  provision  for  the 
withholding  of  $3  million.   Therefore,  they  argue,  the  new  monev 
saved  $3  million.   This  is  an  obvious  non-sequitur,  and  not  worthy 
of  a  response. 

With  regard  to  the  contention  that  without  the  new  money  there 
would  have  been  no  merger  the  record  discloses  that  as  part  of  the 
Long  Beach  liquidation  plan  set  forth  in  the  Settlement  Agreement 
Equitable  planned  to  assume  liability  for  all  of  Long  Beach's  saving! 
accounts  in  exchange  for  an  equal  amount  of  Long  Beach  assets.   This 
occurred  in  February  1962,  long  before  any  of  the  speculative  deposii 
came  into  Long  Beach, 

Other  Misstatements  of  Fact 

Re  the  alleged  forfeiture. 

Appellees  persistently  repeat  that  the  distribution  provisions 
of  the  Merger  Agreement  constituted  a  forfeiture  by  the  Board  of 
the  savings  accounts  affected  bv  such  provisions.   This  is  nonsense. 
The  individuals  received  the  normal  dividends,  and  were  able  to 
withdraw  their  savings.   They  simplv  lost  the  windfall  thev  ex- 
pected to  receive  by  virtue  of  the  distribution  of  Long  Beach's 
net  wortho 

Re  the  Lack  of  a  Hearing 

The  appellees  also  make  it  appear  that  the  Board  issued  an 
order,  without  a  hearing  and  without  findings,  which  pei^lized  the 
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shareholders  [pp.  97-1053 o   This  is  another  characteristic  attempt 
to  confuse  the  issues,   The  fact  is  that  faced  with  Board  dis- 
approval of  a  merger  agreement  which  sanctioned  the  siphoning  off 
of  a  large  part  of  the  surplus  by  the  free  riders  Long  Beach  pre= 
pared  a  merger  agreement  which  contained  the  provisions  appellees 
now  contest.   This  agreement  was  executed  by  Long  Beach,  by 
Equitable,  approved  by  the  shareholders  of  both  companies,  and 
then  given  approval  by  the  supervisory  federal  and  state  agencies. 
So  even  had  the  Board  imposed  forfeitures  Long  Beach  participated 
in  the  action,  and  has  no  cause  for  complaint  <> 
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Re  the  Small  Depositors 


Appellees'  argument  ( 
formula  in  the  Merger  Agre 
large  is  erroneous.   This 
Exhibit  13  which  purports 
affected  by  the  distributi 
that  exhibit  is  misleading 
affected  in  the  various  si 
underlying  data  is  contain 
interrogatories  filed  m  t 
thereafter  lost,   Notwiths 
to  interrogatories  m  the 
judgment  this  Court  ruled, 
a  true  copy  of  Equitable' s 
not  be  substituted  for  the 
In  any  event,  the  undisput 
Appellants"  Brief  (pp,  54- 
speculative  depositor  and 
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Brief,  pp,  87-95)  that  the  distribution 
ement  affects  small  depositors  more  than 
argument  is  presumably  based  on  its 
to  classify,  by  size,  accounts  adversely 
on  formula.   The  information  given  in 

The  crucial  matter,  the  dollar  amount 
ze  groupings,  is  not  supplied.   The 
ed  in  Equitable's  answers  to  appellants' 
he  Clerk's  Office  on  April  28,  1964,  but 
tanding  that  Rule  56  provides  for  resort 
consideration  of  motions  for  summary 
by  Order  filed  September  20,  1966,  that 
answers  to  the  interrogatories  could 
lost  original,  or  used  on  this  appeal, 
ed  statistical  data  set  forth  in 
55)  demonstrates  that  it  is  the  large 
not  the  small  depositor  who  is  adversely 
on  formula,   (See  3R  1345,) 


Appellees  also  suggest  (Brief,  p,  65)  that  when  distribution 
formula  was  agreed  upon  the  Board  had  before  it  the  record  of 
every  saver  whose  account  was  pledged  or  assigned.   This  is  not  so. 
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What  the  Board  had  was  the  record  of  accounts  which  had  increased 
by  $10,000  or  more  between  April  2,  1962  and  November  30,  1962 
(Exhs^  C-29,  C  29A),   It  had  no  documentation  with  respect  to  any 
other  accounts. 

This  pretended  concern  of  Long  Beach  for  the  small  share- 
holders was  not  manifest  in  1962  1963  when  the  terms  of  the 
proposed  merger  were  the  subject  of  discussion  between  the  Board 
and  Long  Beach,   If  the  recommendations  of  the  Board  would  un- 
fairly discriminate  against  small  shareholders  then  was  the  time 
for  Long  Beach  to  raise  its  voice  on  their  behalf,   But  Long 
Beach  was  only  protesting  the  Board  s  position  re  the  big 
depositors. 

Re  Long  Beach  Insolvency 

The  appellees  point  out  that  in  the  period  from  April  2,  1962 
through  July  31,  1962  withdrawals  amounted  to  $13  million  and  that 
deposits  came  to  $49  million.   But,  thev  sav,  had  there  been  no 
new  deposits,  Long  Beach  would  have  lost  44%  of  its  then  savings 
capital  (Brief,  p,  8)  and  further  "the  forced  sale  sacrifice  of 
assets  needed  to  raise  $13,000,000  in  cash  (44%  of  all  deposits) 
to  immediately  pay  withdrawing  panickv  depositors  would  have  wiped 
out  all  surplus,  rendered  Long  Beach  Federal  insolvent  l_l    and 
forced  it  to  close  forever,,"  This  is,  of  course,  sheer^f antasv, 
Firstp  of  course,  it  is  based  upon  a  non  existent  hypothesis. 
There  were  new  deposits,  far  in  excess  of  $13  million,  which  were 
not  adversely  affected  by  the  distribution  formula  of  the  Merger 
Agreemento   Second,  appellees  would  have  this  Court  believe  that 
the  $13  million  of  withdrawals  constituted  part  of  the  $30,5  million 
on  deposit  in  Long  Beach  prior  to  the  return  of  the  association  on 
April  2,  1962.   Yet  Mr,  Gregory  himself  told  the  Board  that  Mr.  Loui« 
Boyar  and  some  of  his  associates  had,  after  the  June  30,  1962 
dividend,  withdrawn  about  $10  million  of  the  approximately  $20.5 
million  that  "celebrities  of  the  financial  and  entertainment  world 


2/   The  brief  reads  (p,  27,  lines  2,  3),  "The  Association, 
T47,000,000  in  debt,  due  on  demand,  with  only  $35,000,000  left  in 
savings  deposits  was  obviously  insolvent."   This  statement,  made 
by  persons  closely  connected  with  a  financial  institution,  is  in- 
credible.   Merely  to  recite  partial  figures  from  the  liability  side 
of  a  balance  sheet  to  show  insolvency  without  regard  to  the  other 
liabilities  and  without  mentioning  assets  is  irresponsible. 
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widely  known  for  their  great  wealth  and  business  accumen"  had 
invested  in  Long  Beach  on  and  after  April  2,  1962  (3R  1000,  1139, 
1376;  Exhs,  C-5,  C-6,  C-15),   These  "celebrities  of  the  financial 
and  entertainment  world  widely  known  for  their  great  wealth  and 
business  accumen"  are  the  "panicky"  depositors  for  whom  appellees 
are  so  solicitous.  V 

Re  Mr.  McMurray 

The  reference  in  At)pellees'  Brief  (pp,  61-63)  to  Mr,  McMurray': 
testimony  before  a  congressional  committee  that  all  depositors  in 
a  mutual  institution  are  treated  alike  is  taken  out  of  context. 
For  the  complete  discussion  of  the  Long  Beach  situation,  see  pp. 
30-59,  66  =  81,  82-86,  116-117,  119-120,  142-163,  433-434,  476-48'i[ 
of  Exh.  2  2,  3R  1343- 1344|^.^,  •*' 

Re  The  Board  Change  of  Position 

Nor  is  it  correct  for  appellees  to  suggest  (Brief,  p.  64)  that 
the  Board  originally  recommended  a  distribution  formula  which 
affected  accounts  in  excess  of  $100,000  and  then  changed  its  mind. 
An  attempt  was  made  in  the  summer  of  1962  to  reach  a  compromise  on 
the  basis  of  such  accounts,  but  that  effort  failed  and  the  Board's 
position  was  set  forth  in  its  letter  of  May  23,  1963  to  Long  Beach 
(3R  1380;  Exhs.  C=12,  C-23,  C-35,  C-39,  C-41,  C-43), 


3/   We  do  not  know  the  identity  of  those  who  withdrew  the  other 
Jz   million.   But,  it  should  be  noted  that  every  financial  in- 
stitution has  withdrawals  in  the  normal  course  of  its  business 
operations,  particularly  after  a  dividend  period. 
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No.  20510 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Aerotec  Industries  of  California,  ct  al., 

Appellants, 
vs. 

Pacific  Scientific  Company, 

Appellee. 


APPELLEE'S  PETITION  FOR  A  REHEARING. 


Appellee  respectfully  recjucsts  the  Court  to  grant  a 
rehearing  because  the  decision  does  not  conform  to  long 
lines  of  authorities  in  three  respects. 

I. 

The    Decision    Conflicts    V/ith    a    Long    Line    of 

Authorities  Because  It  Finds  That  the  Invention 

Is  Anticipated,  Based  on  an  Interpretation  of 

the  Invention  Which  Is  of  Broader  Scope  Than 

the  Claims  of  the  Patents. 

The   decision   states    (p.    12)    if   the   trolley   catcher 

reels  had  been  designed  later  than  the  inventions  in  suit, 

the  claims  in  suit  would  read  directly  on   the  trolley 

catchers.     Hence,  the  trolley  catchers  anticipate. 

This  gives  the  claims  a  court-imposed  scope  which 
is  broader  than  the  express  language  of  the  claims, 
broader  than  the  patentee  asserted  before  the  Patent 
Office  and  the  District  Court,  and  broader  than  the 
express  findings  of  the  District  Court.  It  is  impossible 
to  read  the  express  language  of  claim  7  of  Pfankuch, 
for  example,  on  any  trolley  catcher.  "But  the  Courts 
have  no  right  to  enlarge  a  patent  beyond  the  scope  of  its 
claim"  McClain  v.  Ortmayer  141  U.S.  419  (1891). 
United  States  v.  Adams  383  U.S.  39  (1966).  Keating 
V.  Steanics  Imperial  Co.  347  F.  2d  444  (7th  Cir. 
1965).  Oregon  Sazv  v.  McCuUoch  2>22>  F.  2d  758  (9th 
Cir,  1963). 

Even  if  the  claims  were  susceptible  of  several  con- 
structions, they  should  be  interpreted  to  preserve  to  the 
patentee  his  actual  invention  and  so  as  to  avoid  antic- 
ipation. McClain  z'.  Ortmayer.  supra.  Dominion 
Magnesium  Limited  z:  United  States  320  F.  2d  2SS, 
398  (Ct.  CI.  1%3). 

The  actual  invention  is  ai)paratus  for  saving  lives. 
Abstractions  have  been  introduced,  such  as  protecting 
dummies   or   cargo.     One   of   the   patents    (Pfankuch) 
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vaguely  mentions  use  of  the  devices  in  freight  han- 
dling, without  further  explanation.  Such  far-fetched 
abstractions  should  not  obscure  matters  of  substance. 
Such  abstractions  are  not  claimed.  "Specifications  can 
be  used  to  limit  the  claims,  but  not  to  expand  them". 
Oregon  Sazv  v.  McCnlloch,  supra. 

The  holding  of  anticipation  is  directly  contrary  to  a 
long  line  of  authorities,  including  a  different  panel  of 
this  Court,  which  say  that  for  the  technical  defense  of 
anticipation,  a  single  piece  of  prior  art  must  bear 
within  its  four  corners  all  of  the  elements  in  exactly 
the  same  situation  and  united  in  the  same  way  to  per- 
form the  identical  function.  United  States  v.  Adams, 
supra.  Stauffer  v.  Slenderella  254  F.  2d  127  (9th 
Cir,  1957). 

Finding  24  by  the  District  Court  states  that  the 
four  claims  in  suit  define  arrangements  for  preventing 
a  seat  occupant  from  being  thrown  from  his  seat,  hav- 
ing an  inertia  locking  device  mounted  on  the  back  of 
the  seat,  and  means  responsive  to  abnormal  movement 
of  the  seat  occupant  for  locking  the  device.  The  deci- 
sion here  (p.  4)  points  out  that  it  is  the  inertial  force 
of  the  body  to  which  the  apparatus  is  coupled  that  is 
used  to  activate  the  locking  device.  Trolley  catchers  do 
not  have  these  elements  and  purposes,  and  they  func- 
tion in  a  different  manner  because  they  respond  to  the 
force  of  a  spring  on  a  pole,  not  to  the  inertial  force  of 
a  body. 

Anticipation  is  impossible  in  accordance  with  the 
above  authorities  and  manv  others. 
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TI. 
The  Decision  Conflicts  With  a  Long  Line  of 
Authorities  Because  It  Finds  Two  Arts  Anal- 
ogous Even  Though  the  Arts  Are  in  Com- 
pletely Different  Fields  and  for  Completely 
Different  Purposes. 

The  decision  states  (]>.  10)  that  the  basic  concept  is 
a  spring-wound  reel  having  certain  characteristics,  and 
that  the  trolley  catcher  reels  are  similar  and  hence 
are  analogous  art. 

This  takes  into  consideration  only  a  portion  of  the 
inventions,  rather  than  the  subject  matter  as  a  whole. 
35  use  103  requires  otherwise. 

The  subject  matter  as  a  whole  is  "safety  apparatus 
for  preventing  a  seat  occupant  of  a  vehicle  from  being 
thrown  off  his  seat"  (e.g  Pfankuch  claim  7).  The 
pertinent  art  is  that  which  would  have  been  considered 
by  a  person  having  ordinary  skill  in  the  field  to  which 
the  claims  are  directed.  Inventors  are  not  charged 
with  knowledge  of  all  arts.  In  re  Van  Wanderham  ct  al. 

F.   2d  154  USPQ  20   (CCPA  June   15. 

1967).  Application  of  Krognian  223  F.  2d  497 
(CCPA  1955). 

Plaintiff  contended  throughout  the  Patent  Office  pro- 
ceedings that  the  patents  in  other  fields  were  non- 
analogous.  This  includes  Sharpe,  Scheuer,  Caouette. 
Foss  and  Rutledge  [E.x.  131,  e.g.  pp.  67.  68,  83].  The 
Patent  Office  Board  of  Appeals  agreed,  stating  that 
those  patents  are  for  a  different  purpose  [Ex.  131. 
pp.  90,91]. 

Authorities  which  say  that  the  subject  matter  as  a 
whole  must  be  considered  rather  than  components  are 
Potts  V.  Crcagcr  155  U.S.  597  (1895).  where  a  wood 
polishing  machine  was  held  nonanalogous  to  a  machine 
to  disintegrate  and  pulverize  clay  even  though  the  same 
components  were  employed  in  each  (the  machines  were 


for  different  purposes  and  different  industries) ;  Hobbs 
V.  Beach  180  U.S.  383  (1901)  where  an  addressing 
machine  was  held  nonanalogous  to  a  machine  for  at- 
taching stays  to  boxes;  A.  J.  Deer  Co.,  v.  U.S.  Slicing 
Mach.  Co.  21  F.  2d  812  (7th  Cir,  1927)  where  art  of 
meat  holders  and  the  art  of  sawmill  appliances  were 
held  nonanalogous;  In  re  Bennett  65  F.  2d  144  (CCPA, 
1933)  where  tin  cans  were  held  nonanalogous  to  sheet 
steel  barrels;  Stearns  v.  Tinker  &  Rasor  220  F.  2d 
49  (9th  Cir,  1955)  where  a  different  panel  of  this 
court  held  a  snap  switch  for  opening  and  closing  an 
electrical  circuit  nonanalogous  to  a  device  for  deter- 
mining the  condition  of  pipe  coating  even  though  the 
device  employed  the  snap  switch;  Kaakincn  v.  Peelers 
Company  301  F.  2d  170  (9th  Cir.,  1952)  where  a  dif- 
ferent panel  of  this  court  held  patents  to  shrimp  peelers 
valid  over  cornhuskers,  rock  and  gravel  strainers,  peanut 
stemmers  and  onionskinners ;  and  In  re  Van  Wander- 
ham  et  al,  supra,  which  reviews  many  authorities  and 
held  a  heat  exchanger  nonanalogous  to  a  cryogenic 
system  even  though  the  heat  exchanger  was  employed 
as  a  component  of  the  cryogenic  system.  The  court 
emphasized  that  the  subject  matter  as  a  whole  must  be 
considered,  even  though  the  whole  employs  a  component 
from  another  art. 

The  decision  here  conflicts  directly  with  the  seven 
cases  above. 

III. 
The    Decision    Conflicts    With    a    Long    Line    of 
Authorities  That  Have  Construed  the  Statutory 
Test   for   Obviousness   Because   It   Employs   a 
Hindsight  Test,  Rather  Than  Looking  at  What 
Was  Known  at  the  Time  the  Inventions  Were 
Made. 
The  decision  states   (p.   12)   that  if  appellee's  engi- 
neers had  considered  trolley  catchers,  the  inventions  here 
would  have  been  obvious. 
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The  decision  points  out  (p.  7)  that  trolley  catchers 
are  old  and  familiar  devices.  Appellee's  engineers 
were  aware  of  them.  So  were  engineers  of  appellee's 
main  competitior.  Yet  as  a  matter  of  fact  the  inven- 
tions were  not  ()l)vious  al  the  time  to  those  leaders  in 
the  art. 

Obviousness  requires  a  factual  iii'|uiry.  It  is  essen- 
tially a  question  of  fact  and  subject  to  the  clearly  er- 
roneous rule.  Graham  v.  John  Deere  Co.  383  U.S.  1 
(1966).  Skinner  Co.  v.  Continental  Industries  346  F. 
2d  170  (10th  Cir,  1965).  American  Technical  Machine 
Corp.  V.  Caparotta  339  F.  2d  557  (2nd  Cir,  1964). 

At  the  time  of  the  inventions  in  suit,  it  is  undisputed 
that  all  of  those  working  in  the  art  were  thinking  in 
terms  of  devices  which  respond  to  abnormal  movement 
of  the  vehicle  itself.  Sensing  inertial  movement  of  a 
scat  occupant  was  new.  The  Air  Force  doubted  that  it 
would  work  because  it  was  radical  departure. 

With  the  advantage  of  hindsight,  the  Court  has 
broader  vision  than  those  .skilled  in  the  art  had  in  1953. 
This  is  condemned  by  a  long  line  of  cases.  Graham  v. 
John  Deere,  supra.  In  re  Van  Wandcrham.  supra.  Ap- 
plication of  Hofstcttcr  362  F.  2d  293  (CCPA,    1966). 

The  above  authorities  require  an  objective  test  based 
upon  the  factual  situation  in  1953.  not  the  subjective  test 
today  which  was  employed  in  the  decision. 

Respectfully  submitted, 

C.  Russell  Hale, 

D.  Bruce  Prout, 

Attorneys  for  Appellee. 


Certificate  of  Counsel 

I,  D.  I'.rucc  Prout,  one  of  the  attorneys  for  the 
appellee,  certify  that  in  my  judgment  this  petition  is 
well    founded   and    it    is    not    interposed    for   delay. 

D.  Bkuce  Prout 


NO  .     205 


17/ 


IN    THE    UNITED    STATES    COURT    OF    APPEALS 
FOR    THE    NINTH    CIRCUIT 

AARON  HODGE,  aka 

CHICK  DE  LEO 

Appellant , 

UNITED  STATES  OF  AMERICA, 

Appellee 


APPELLEE'S  BRIEF 

APPEAL  FROM 
THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


FILED 

JUL  2  5  1967 

WM.  B.  LUCK,  CLERK 

lii'      !l  .'-»^T       _  .. 


EDWIN  L.  MILLER,  JR., 
United  States  Attorney, 

SHELBY  R.  GOTT, 

Assistant  U.S.  Attorney 

325  West  "F"  Street 

San  Diego,  California  92101 

Attorneys  for  Appellee 
United  States  of  America. 


NO  .     2  0517 

IN    THE    UNITED    STATES    COURT    OF    APPEALS 
FOR    THE    NINTH    CIRCUIT 


AARON  HODGE,  aka 

CHICK  DE  LEO 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee 


APPELLEE'S  BRIEF 

APPEAL  FROM 
THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


EDWIN  L.  MILLER,  JR., 
United  States  Attorney, 

SHELBY  R.  GOTT, 

Assistant  U.S.  Attorney 

325  West  "F"  Street 

San  Diego,  California  92101 

Attorneys  for  Appellee 
United  States  of  America. 


TOPICAL  INDEX 

Page 

Table  of  Authorities  ii 

I  JURISDICTIONAL  STATEMENT  1 

II  STATEMENT  OF  THE  CASE  2 

I I I  ERROR  SPECIFIED  3 

IV  STATEMENT  OF  THE  FACTS  3 

V  ARGUMENT  5 

A.  THERE  IS  NO  PLAIN  ERROR  5 

B.  APPELLANT  EFFECTIVELY  WAIVED  COUNSEL  6 

C.  CONDUCT  OF  THE  TRLAL  SHOWS  APPELLANT'S 
COMPETENCE  TO  WAIVE  COUNSEL  io 

D.  APPOINTMENT  OF  COUNSEL  IN  AN  ADVISORY 
CAPACITY  WAS  SUFFICIENT  13 

E.  THE  FOURTH  AMENDMENT  DOES  NOT  APPLY 

TO  MEXICAN  OFFICERS  IN  MEXICO  14 

F.  STATEMENTS  TO  OFFICERS  TREVINO  AND  MUNOZ 
WERE  NOT  FRUIT  FROM  THE  POISONED  TREE  15 

G.  STATEMENTS  BY  APPELLANT  CONCERNING  OTHER 
CRIMES  WERE  ADMISSIBLE  16 

VI  CONCLUSION  17 
CERTIFICATE  17 


TABLE  OF  AUTHORITIES 

(Cases)  Page 

Arellanes  v.  United  States, 

302  F.2d  603  (9th  Cir.   1962)  12 

Bilboa  V.  United  S.atos, 

287  F.2d  125  (9th  Cir.    1923)  6 

Birdseil  v.  United  States, 

346  F.2d  775  (5th  Cir.   1965)  cert.   den.   382  U.S.  963, 

reh.  den.  383  U.  S.  923,  2nd  mot.  reh.  den. 

384  U.S.  914)  14 

Burstein  v.  United  States, 

178  F. 2d  665  (9th  Cir.    1949)  11 

Byars  v.  United  States, 

273  U.  S.  28,  33.  16 

Carter  v.  Illinois , 

329  U.  S.   173,   174-5  (1946)  6 

DeLuna  v.  United  States, 

308  F. 2d  140  (5th  Cir.   1962)  6 

Duke  V.  United  States, 

255  F.2d  721  (9th  Cir.   1958)  11 

Johnson  v.  United  States, 

291  F.2d  150  (8th  Cir.   1961)  6 

Johnson  v.  Zerbst, 

304  U.  S.  458  (1937)  6 

Lucas  V.  United  States  , 

325  F. 2d  867  (9th  Cir.   1963)  6 

Michener  V.  United  States, 

181  F.2d  911  at  918  (8th  Cir.    1950)  9 

O'Keith  V.  Johnston, 

129  F. 2d  889  (9th  Cir.   1942)  9 

Smith  V.  United  States, 

216  F. 2d  724  at  727  (5th  Cir.   1954)  11 


TABLE  or  AUTHORITIES  (conlinucd) 


Page 


United  States  v.  Cantor, 

217  F.2d  536  (2nd  Cir.   iy54)  13 

United  States  v.   Denno, 

348  F.2d  12  (2nd  Cii  .    1965)  12 

United  States  v.  Redfield, 

197  F.  Supp.   559  (D.  C.  Nev.   1961)  10 

United  States  v.  Stonehili, 

254  F.  Supp.   1003  (D.  C.  N.  Y.   1966)  16 

William  V.  Swope , 

186  F.2d  897  (9th  Cir.   1951)  9 

Heine  V.  United  States  , 

363  F. 2d  756  (5th  Cir.   1966)  10 


STATUTES 

Title  18,  United  States  Code, 

Sections  2312  and  3231  1 

Section  4208  (a)(2)  2 

Title  28,  United  States  Code, 

Sections  1291  and  1294  1 

Section  1654  11 


Federal  Jury  Practice  and  Instructions, 

Mathes  &  Devitt,  nos.  9.08  and  9.09  at 

page  117  15 

nos.   10.07  and  10.08  at  page  127  to  130  15 


NO  .     205  17 
IN    THE    UNITED    STATES    COURT    OF    APPEALS 
FOR    THE    NINTH    CIRCUIT 

AARON  HODGE,  aka 

CHICK  DE  LEO 

Appellant , 

vs. 

UNITED  STATES  OF  AMERICA 

Appellee. 


APPELLEE'S  BRIEF 

I. 

JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  the  judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California,  adjudging  appellant  Aaron  Hodge 
to  be  guilty  as  charged  in  a  one-count  indictment,  following  trial  by  jury. 
(C.T.  5) 

The  offense  occurred  in  the  Southern  District  of  California.    The 
District  Court  had  jurisdiction  by  virtue  of  Title  18,  Uruted  States  Code, 
Sections  2312  and  3231.    Jurisdiction  of  this  Court  rests  pursuant  to  Title  28, 
United  States  Code,  Sections  1291  and  1294. 


1/ 

"C.T."  means  Clerk's  Transcript. 
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II. 

STATEMENT  OF  THE  CASE 
Appellant  was  charged  in  a  one-count  indictment  returned  by  the 
Federal  Grand  Jury  for  the  Southern  District  of  Culifornia,  Southern  Division. 
The  one-count  indictment  alleged  that  appellant  knowingly  and  intentionally 
transported  a  stolen  1962  Chevrolet  Station  Wagon  in  foreign  commerce  from 
Los  Alamitos,  California  through  the  Southern  Division  of  the  Southern  District 
of  California  to  Tijuana,  Baja  California,  Mexico,  and  further  alleging  that 
at  the  time  appellant  knew  said  motor  vehicle  to  be  stolen.    (C.T.  2). 

Jury  Trial  of  appellant  commenced  on  March  23,  1965  before  United 
States  District  Judge  James  M.  Carter  (C.T.  4,5  ).    Appellant  waived  his 

right  to  counsel  and  proceeded  in  pro  per.      James  Curto  was  appointed  to 

2/ 
assist  appellant.    (3/16  R.T.   1 ,  4) .  Appellant  was  found  guilty  as  charged 

in  the  one-count  indictment  on  the  same  date,  March  23,  1965.  (C.T.  5). 

Thereafter  on  April  12,  1965,  appellant  was  committed  to  the  custody 
of  the  Attorney  General  for  the  maximum  period  of  five  years  for  a  study  in 
Title  18,  United  States  Code,  Section  4208  (c) .     (C.T.  7). 

After  the  study  was  completed  appellant  was  returned  to  the  Court  on 
August  9,  1965,  and  the  sentence  was  reduced  to  four  years  pursuant  to  Title 
18,  United  States  Code,  Section  4208  (a)  (2). 


2/ 

"3/16  R.T."  means  Supplemental  Reporter's  Transcript  of  March  16, 

1965. 
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Appellant  subsequently,  on  August  16,  1965,  filed  a  Notice  of  Appeal 
(C.T.  11-12). 

III  . 
ERROR  SPECIFIED 

The  errors  specified  by  appellant  are  paraphrased  as  follows: 

A.  Plain  error  is  alleged. 

B.  Appellant  didn't  effectively  waive  counsel. 

C.  The  conduct  of  the  trial  allegedly  shows  incompetence  to 
waive  counsel. 

D.  Appointment  of  counsel  in  an  advisory  capacity  was 
insufficient. 

E.  Fourth  Amendment  applies  to  searches  and  seizures  by 
Mexican  officers  in  Mexico. 

F.  Statements  to  United  States  Officers  in  Mexico  were 
fruit  from  the  poisoned  tree. 

G.  Statements  by  appellant  concerning  other  crimes  should 
not  have  been  admitted. 

IV  . 
STATEMENT  OF  THE  FACTS 

Mrs.  Naomi  Earl  Rook  parked  her  1962  Chevrolet  Station  Wagon, 

bearing  California  License  LTB-114,  in  front  of  the  Food  Giant  grocery  store 

3/ 
at  about  3:00  P.M.  on  January  13,  1965.     (R.T.  9,  10,  13). 
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She  left  the  keys  in  the  car  and  when  she  returned  at  3:30  P.M.  her 
car  was  gone  (R.T.  13).  She  didn't  know  the  appjellant  and  didn't  give  nim 
permission  to  take  her  car.   (R.T.   12). 

Appellant  was  then  found  in  Tijuana  the  same  evening  (January  13, 
1965)  trying  to  sell  the  automobile  for  $200.00,  then  later  $100.00.     (R.T. 
21-23,  29),     He  said  the  car  was  "hot  stuff".   (R.T.  21). 

The  guitar  player  at  the  Lido  Bar,  Jose  Guadalupe  Cortes,  and  a  chant 
of  his  rode  with  appellant  to  the  La  Welta  Cafe  in  the  1962  Chevrolet  Station 
Wagon.  (R.T.  22). 

Jose  Anaya  and  Tamayo,  two  Mexican  police  officers,  and  a  Liaison 
Officer  from  the  San  Diego  Police  Department  came  to  the  La  Welta  Cafe. 
(R.T.   36,  37,  39,  47).     This  was  about  8:00  P.M.  (R.T.  51).    The  officers 
had  information  that  someone  there  "was  trying  to  sell  a  car  very  cheap 
because  it  was  a  stolen  car."    A  set  of  keys  was  taken  from  the  right  hand 
side  pocket  of  appellant's  trousers  and  the  officers  found  they  fit  the  1962 
Chevrolet  Station  Wagon.   (R.T.  53). 

Appellant  told  officer  Trevino  of  the  San  Diego  Police  Department 
that  two  colored  gentlemen,  whom  he  had  met  while  hitchhiking,  were  to  pay 
him  $25.00  to  sell  the  car  and  that    they  were  directly  across  the  street  in 
a  red  1955  Chevrolet  (R.T.   55,  56)  and  that  he  had  lived  in  Los  Alamitos 
where  the  car  was  stolen  from  (R.T.  59). 

No  car  was  found  ttot  answered  the  description  (R.T.  60) ,  and  no 
negroes  were  found  in  the  area  (R.T.  38,  46,  73). 
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Appellant  testified  he  was  merely  trying  to  find  a  person  in  Mexico 
who  would  loan  $200.00  on  the  car  for  $25.00  interest  (R.T.  67).    Appellant 
also  testified  "He  told  me  he  didn't  have  the  pink  slip  to  the  car,  but  showed 
me  a  notarized  bill  of  sale  with  a  California  seal  on  it. . .  ," 

Appellant  didn't  tell  Luis  Munoz,  Special  Agent,  Federal  Bureau  of 
Investigation,  anything  aDout  a  loan  but  rather  said  "he  had  been  offered 
twenty-five  dollars  to  help  these  two  individuals  sell  the  automobile  in 
Tijuana."     (R.T.  77). 

Appellant  admits  to  having  served  in  a  reformatory  in  Mirmesota  in 
1959,  and  further  admitted  he  had  been  convicted  of  a  misdemeanor  when  he 
signed  a  pink  slip  wrong.  (R.T.   69). 

Appellant's  first  cousin,  who  was  familiar  with  appellant's  reputation 
for  truth  and  veracity,  testified  his  reputation  was  "bad".     (R.T.  80-81). 

Appellant  waived  his  right  to  have  an  attorney,  but  Judge  Carter 
appointed  James  Curto  to  sit  at  counsel  table  for  assistance  and  advice. 
(3/16  R.T.   3-4). 

V 
ARGUMENT 
A.  THERE  IS  NO  PLAIN  ERROR. 

Appellant  admits  that  none  of  the  specified  errors  was  brought  to  the 

3/ 
attention  of  the  trial  Court.     (A.B.  20), 

The  conviction  should  not  therefore  be  reversed  unless  there  is  plain 
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Though  clearly  within  the  power  of  this  Court,  finding  of  plain  error 

is  a  "power  rarely  exercised"  in  this  Circuit, 

Lucas  V.  United  States,  325  F.2d  867  (9th  Cir.  1963) 
Bilboa  V.  United  States,  287  F.2d  125  (9th  Cir,  1923) 
Similar  restricted  approaches  to  the  plain  error  rule  have  been  taken 

in  other  circuits . 

Johnson  v.  United  States,  291  F.2d  150  (8th  Cir.  1961) 
DeLuna  v.  United  States,  308  F.2d  140  (5th  Cir.  1962) 
Examination  of  the  issues  shows  clearly  that  there  is  no  plain  error 

in  this  case. 

B.  APPELLANT  EFFECTIVELY  WAIVED  COUNSEL. 

The  Sixth  Amendment  guarantees  that  "in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  right  ...  to  have  the  assistance  of  counsel  for 
his  defense."      However,  the  Constitution  does  not  require  that  an  attorney 
be  forced  upon  the  defendant. 

Carter  v.  Illinois,  329  U.  S.   173,   174-5  (1946). 
The  right  can  be  waived  by  a  defendant,  if  the  waiver  is  made  competently 
and  intelligently. 

Tohnson  v.  Zerbst,  304  U.  S.  458  (1937) 
The  responsibility  for  the  determination  of  whether  or  not  there  is  a  competent 
and  intelligent  waiver  of  the  right  to  counsel  rests  with  the  trial  judge. 

See  Johnson,  supra,  at  465. 
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Whether  there  has  been  an  intelligent  waiver  depends  in  each  case  upon  the 
particular  facts  and  circumstances  of  the  case,  including  the  background, 
Gxperioncc      and  conduct  of  the  accused. 

Johnson,  supra  at  464. 

Appellant  relies  upon  the  case  of  Von  Moltke  v.  Gillies,  332  U.S. 
708,  724  (1948)  ,  to  support  his  contention  that  he  did  not  intelligently  waive 
his  right  to  counsel  in  this  case.     The  facts  in  Von  Moltke  would  seem  to 
distinguish  it  from  this  appeal,  and  render  it  inadequate  precedent  for 
appellant's  contention.    Von  Moltke  is  an  extreme  case.    The  defendant  was  a 
resident  alien,  arrested  for  conspiracy  to  violate  the  1917  Espionage  Act  and 
punishable  by  death.     She  signed  a  written  waiver  of  counsel  after  a  five 
minute  summary  proceeding  before  a  judge  unfamiliar  with  the  facts  of  the 
case.    It  is  no  surprise  that  she  was  found  to  have  made  no  valid  waiver. 

It  is  quite  evident  from  the  record  in  the  instant  case  that  the  appellant 
suffered  no  similar  disabilities  and  was  well  able  to  make  the  intelligent 
waiver  required  by  law.    To  begin  with,  the  cases  are  patently  different  in 
that  appellant  was  represented  by  counsel  in  all  pre-trial  proceedings.    Then 
on  March  16,   1965,  a  hearing  was  held  before  Judge  Kunze  1  to  discuss 
appellant's  request  for  a  waiver  of  counsel. 

At  that  hearing  the  appellant  stated, 

"Due  to  some  circumstances  that  have  come  up  in  the  case,  I 

would  like  to  fight  it  myself  ....  I  feel  that  I  have  a  better 
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chance  there  than  an  attorney  that  don't  know  the  circumstances 

i/ 
of  the  witnesses  .    .    .    ."  (3/16  R,  T.   6). 

The  court  then  questioned  appellant  as  to  whether  he  felt  competent  to 
handle  his  case,  whether  he  understood  procedures,  and  whether  he  knew  how 
to  select  a  jury.    Appellant's  responses  indicated  at  least  a  familiarity  beyond 
that  of  the  average  layman.  (3/15  R.  T.   6). 

Appellant  insisted  on  his  right  to  conduct  his  own  defense,  even 
though  he  was  warned  three  times  by  the  court  that  he  was  making  a  mistake 
and  would  be  operating  at  a  distinct  disadvantage.  (3/16  R.  T.  7-8). 

Unable  to  convince  appellant  of  the  difficulties  involved  in  making 
his  own  defense,  the  court  then  appointed  Mr.  Curto  as  defendant's  counsel 
in  an  advisory  capacity.    Throughout  the  trial,  competent  counsel    was 
present  at  the  defense  table,  ready  to  consult  with  and  advise  the  appellant 
should  he  have  any  difficulties.    Appellant  admits  shortly  before  the  commence- 
ment of  the  trial,  appellant  was  once  again  advised  of  his  right  to  confer  with 
the  appointed  counsel  at  any  time.  (3/16  R.  T.  5)  . 

Just  before  the  commencement  of  trial.  Judge  Carter  gave  appellant 
a  final  admonition  in  these  words: 

"One  thing  more  before  you  leave.    I  am  not  going  to  lead  you  by 
the  hand,  here  —  I  am  not  going  to  try  the  case.    You  were  given 
a  chance  to  have  a  lawyer.    You  are  going  to  have  a  lawyer  to  talk 
to.    If  you  get  in  trouble,  you  are  going  to  have  to  bail  yourself 


i/ 

"3/16  R.T."  refers  to  Supplemental  Reporter's  Transcript  of  March  16. 
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out.     I  can't  be  your  lawyer,  and  the  judge  too."  (3/16  R.T.   6). 

The  Court  did  however  intervene  in  appellant's  behalf  (R.T.   36). 

Despite  the  admonitions  of  the  Court,  and  its  extensive  questioning 

of  appellant,  this  appeal  contends  there  was  no  valid  waiver,  because  there 

was  no  lengthy  discussion  of  penalties,  possible  defenses,  limitations  on 

admissible  evidence,  etc,  ,  by  the  Court. 
In  one  case  it  was  said: 

"Nor  is  It  the  duty  of  the  trial  court  judge  to  explain  and  set  out 
for  an  accused  the  possible  defenses  he  might  adduce  to  the 
charges  against  him.    If  an  accused  were  represented  by  counsel, 
it  most  obviously  is  not  the  duty  nor  the  privilege  of  the  judge  to 
suggest  or  explain  possible  defenses  in  behalf  of  accused.    And 
upon  finding  a  competent,  intelligent  and  intentional  waiver  of 
counsel,  it  is  not  then  any  the  more  the  duty  of  the  trial  judge 
to  advise  an  accused  respecting  possible  defenses  .   .   .   .[I]t  is 
not  the  duty  or  the  responsibility  of  the  trial  judge  to  give  legal 
advice  to  an  accused,  or  to  any  party  in  any  federal  proceeding." 
Michener  v.  United  States,   181  F.2d  911  at  918  (8th  Cir.   1950) 
The  cases  seem  to  find  the  waiver  of  counsel  as  valid  where  the 

trial  court,  as  here,  extensively  reviewed  the  consequences  of  a  propia 

persona  defense  for  the  defendant. 

Williams  V.  Swope,   186  F.2d  897  (9th  Cir.   1951). 
O'Keith  v.  Johnston,   129  F.2d  889  (9th  Cir.   1942)  . 
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United  States  v.  Redfteld.  197  F.Supp.  559  (D.C.  Nev.  1961). 
To  the  contrary,  it  appears  that  an  invalid  waiver  of  counsel  is  only  found  in 
extreme  cases  such  as  Von  Moltke,  supra,  where  the  record  gives  no  indica- 
tion of  a  voluntary  waiver. 

An  example  of  a  competent  and  intelligent  waiver  which  was  recently 
upheld  is  found  in  the  case  of  Heine  v.  United  States,     363  F.2d  756  (5th  Cir. 
1966).    In  Heine,  the  valid  waiver  merely  consisted  of  the  defendant  answering 
"No,  sir"  three  times  when  asked  by  the  trial  court  if  he  desired  counsel,  after 
he  had  been  advised  of  his  rights  and  the  consequences  of  defending  himself. 

Two  experienced  judges  here  found  a  valid  waiver. 

C.  CONDUCT  OF  THE  TRIAL  SHOWS  APPELLANT'S  COMPETENCE  TO 

WAIVE  COUNSEL. 

It  is  true,  as  alleged  by  appellant,  that  in  a  trial  by  jury  in  a  federal 
court,  the  judge  is  not  a  mere  moderator,  but  is  the  governor  of  the  trial  for 
the  purpose  of  assuring  its  proper  conduct  and  of  determining  questions  of  law. 

Appellant,  however,  without  citation  of  any  authority,  attempts  to 
extend  this  truism  far  beyond  its  logical  bounds.    It  is  alleged  that  since  he 
did  not  make  proper  and  timely  objections  at  trial  in  his  own  defense,  the 
court  should  have  taken  upon  itself  the  obligation  to  raise  these  objections 
and  defenses  in  appellant's  behalf.    It  is  submitted  that  this  view  is  not  in 
keeping  with  a  trial  court's  proper  function,  and  is  contrary  to  existing  case 
law. 
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"When  appellant  chose  to  procood  without  counsel,  he 
chose  a  course  of  action  fraught  with  the  danger  that  he  would 
commit  legal  blunders.     But  having  made  that  choice  he  did  not 
thereby  acquire  the  right  to  have  the  court  act  as  his  counsel 
whenever  he  seemed  to  be  blundering.    It  cannot  be  said  that 
court  denied  him  representation  of  counsel,  or  denied  him  a 
fair  trial,  because  the  Judge  refrained  from  intermeddling." 
Burstein  v.  United  States,   178  F.  2d  665  (9th  Cir.    1949). 
To  the  same  effect  is  the  following  language  in  Smith  v.  United  States, 

216  F.2d  724  at  727  (5th  Cir.   1954). 

"The  fact  that  timely  objection  was  not  made  on  the  trial 
is  one  of  the  risks  the  accused  assumed  when  he  undertook 
to  defend  himself,  and  we  cannot  now  for  the  first  time  find  that 
the  trial  court  committed  error  in  its  proceedings  when  such 
alleged  error  was  not  called  to  the  court's  attention  in  time  for 
corrective  measures  to  be  taken  at  the  trial  .... 

"Once  it  is  found,  however,  that  such  an  accused  nas 
properly  waived  his  right  to  counsel,  the  effects  flowing  from  that 
decision  must  be  accepted  by  him,  together  with  the  benefits 
wnich  he  presumably  sought  to  obtain  therefrom  .    .    .    ." 
An  accused  has  an  unquestioned  statutory  right  to  defend  himself,  as 

long  as  he  makes  his  wishes  known  prior  to  trial.    Title  28,  United  States 

Code,  Section  1654. 

See:      Duke  v.  United  States,  255  F.2d  721  (9th  Cir.   1958). 
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United  States  v.   Dcnno.  348  I\  2d  12  (2nd  C.r.   1965) 

Courts  are  jealous  of  the  right  of  a  defendant  to  be  represented  by 
counsel ,  but  a  defendant  can  waive  this  right  and  should  not  be  heard  to 
complain  when  he  knowingly  and  designedly  does  so. 

Arellanes  v.  United  States,  302  F.  2d  603  (9th  Cir.   1962). 

The  record  is  replete  with  evidence  that  appellant  conducted  his  de- 
fense very  ably  for  one  possessed  of  only  a  layman's  knowledge  of  the  law. 
There  is  no  indication  that  appellant  was  lacking  in  intelligence,  nor  that 
he  was  "manifestly  not  competent"  to  conduct  his  defense  as  alleged,  nor 
that  he  was  guided  "more  by  force  of  ego  than  intelligence."    It  is  true  that 
his  actions  at  times  were  lacking  in  technical  nicety,  but  it  is  submitted  that 
this  is  typical  of  propia  persona  proceedings. 

Appellant  objected  during  the  trial  at  least  8  times  and  some  of  the 
objections  were  sustained  (R.  T.  36).    He  excused  two  jurors  while  the  govern- 
ment excused  only  one  (3/23  R.T.   13,   14).    Appellant  wanted  the  jury  polled. 
(R.  T.   120). 

Appellant  exhibited  a  surprising  ability  to  convey  his  thoughts  in  legal 
language  throughout  the  trial,  an  ability  which  belies  his  present  claim  of  in- 
competence.    His  closing  argument  (R.  T.  pgs.  93-95)  provides  some  very 
good  examples.    In  that  argument  he  discussed  the  fact  that  the  prosecution 
must  prove  his  guilt  beyond  a  reasonable  doubt  (R.  T.  9  3)  ,  indicated  that  all 
essential  elements  of  the  crime  must  be  proved  (R.T.  9  3-94)  ,  defined 
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1965.  _12- 


"commerce"  and  "stolen"  as  found  in  the  Dyer  Act  (R.  T.  95),  pointed  out  that 
the  prosecutor  has  the  right  of  rebuttal  (R.  T.  94)  ,  quoted  the  applicable 
statute  (R.  T.  95)  ,  and  pointed  out  where  he  believed  his  conduct  varied  from 
that  required  to  find  an  offense  (R.  T.  95) .     He  set  forth  his  defense  in  clear  and 
and  concise  terms. 

It  should  also  be  noted  that  appellant's  cross-examination  of  witnesses, 
decried  as  inept  in  his  brief,  was  in  almost  all  cases  as  extensive  as  the 
government's  direct  examination. 

He  also  called  a  witness  in  his  behalf  (R,  T.  70)  . 

D.  APPOINTMENT  OF  COUNSEL  IN  AN  AD\/ISQRY  CAPACITY  WAS 

SUFFICIENT. 

It  is  obvious  from  the  record  that  the  trial  court  wanted  appellant  to 
have  the  assistance  of  counsel,  both  for  his  benefit,  and  to  insure  the  orderly 
progress  of  the  trial.    When  appellant  unequivocably  announced  his  intention 
to  conduct  his  own  defense,  Mr,  Curto,  an  established    and  competent  counsel 
(3/16  R,T,  7)  was  appointed  to  advise  appellant,  and  appellant  was  encouraged 
to  consult  with  him  whenever  necessary. 

This  procedure  was  approved  by  the  court  in  United  States  v.  Cantor, 
217  F.  2d  536  (2nd  Cir,   1954). 

This  was  the  only  balance  the  trial  court  could  find  to  aid  in  walking 
the  legal  tight-rope  it  was  confronted  with. 

Appellant  makes  much  of  the  fact  that  the  record  only  indicates  two  in- 
stances where  he  consulted  with  Mr.  Curto,  although  it  is  admitted  that  other, 
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non-recorded,  consultations    may  have  occurred.    It  is  also  alleged  that  the 
absence  of  sustained  objections  is  indicative  of  Mr.  Curto's   ineffective 
counseling.    However,  during  the  course  of  a  brief  trial,  appellant  did  raise 
at  least  eight  objections,  and  it  is  submitted  that  an  equally  valid  hypothesis 
for  the  absence  of  further  objection  was  the  lack  of  valid  points  on  which  to 
base  an  objection. 

E.  THE  FOURTH  AMENDMENT  DOES  NOT  APPLY  TO  MEXICAN  OFFICERS 

IN  MEXICO. 

Appellant  was  arrested  by  Mexican  officers  presumably  for  violation 
of  Mexican  law. 

Appellant  admits  that  Birdsell  v.  United  States,  346  F.2d  775  (5th 
Cir.   1965)  cert.  den.   382  U.  S.  963,  reh.  den.  383  U.  S.  923,  2nd  mot.  reh. 
den.  384  U.  S.  914)  holds  against  him.  (A.  B.   32). 

At  page  782  of  the  Birdsell  case ,  the  following  language  is  found: 
"that  the  United  States  is  bound  by  its  Bill  of  Rights  wherever  it 
acts,    is  inapplicable  to  an  action  by  a  foreign  sovereign  i.n  lis 
own  territory  in  enforcing  its  own  laws ,  even  though  American 
Officials  were  present  and  cooperated  in  some  degree." 
The  pertinent  facts  of  Birdsell  are  identical  with  the  case  at  hand. 
In  both  cases  a  local  officer  was  requested  by  Mexican  authorities  to  accom- 
pany Mexican  officers  to  interpret  (R.  T.51  ).     No  United  States  Federal 
officers  were  present  in  either  case  at  the  time  of  the  search  and  seizure, 
(R.  T.  54). 
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"fruit  from  the  poisoned  tree," 

G.  STATEMENTS  BY  APPELLANT  CONCERNING  OTHER  CRIMES  WERE 

ADMISSIBLE  . 

Appellant  claimed  during  the  trial  that  ne  had  no  felony  conviction,  but 
only  a  juvenile  conviction  (R.  T.   69). 

Appellant  is  26  years  of  age  (R.  T,   125).    The  conviction  complained 
of  was  in  1959  (R.  T.  69).    This  would  make  his  conviction  at  about  age  20. 
This  is  consistent  with  his  statement  "I  have  done  four  years  in  a  penitentiary 
with  adults   .    .    .    ,"  (R,  T,   12  6) . 

Impeachment  of  defendants  who  choose  to  testify  by  prior  felony  con- 
victions is  clearly  permissible. 

See:  Federal  Jury  Practice  and  Instructions,  Mathes  &  Devitt ,  nos .  9.08  and 
9.09at  page  117  and  cases  cited  there. 

Prior  similar  acts  and  convictions  are  admissible  on  the  issue  of  intent 
and  knowledge. 

See:  Federal  Jury  Practice  and  Instructions,  nos.  10.07  and  10.08  at  page  127 
to  130  and  cases  there. 

In  this  case,  the  facts  elicited  are  also  probative  to  show  that  appellant 
knew  "pink  slips"  were  required  in  transferring  title  to  automooiles  registered 
in  California , 

Appellant  was  asked  if  he  "hadn't  been  convicted  of  stealing  a  Ford 

pick-up."     In  his  usual  "glibness"  he  came  up  wath  the  story  that  he  had 

merely  signed  the  "pink  slip"  wrong  (R.  T.  70). 
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Another  case  whore  the  facts  are  different  but  the  same  Constitutional 
issue  was  raised  and  decided  favorable  to  the  Government  was  United  States 
of  America  v.  Stonehill  ,  254  r.  Supp,   1003  (D.C.  N.Y,    1966). 

In  that  case  documents  that  were  admittedly  seized  illegally  by  the 
Philippine  Government  in  Manila,  and  were  later  admitted  against  Stonehill 
in  the  New  York  District  Court,  where  the  facts  snowed  the  United  States 
Government  had  not  participated  to  any  degree  in  the  illegal  search  and  seizure, 

The  purpose  of  the  Fourth  Amendment  was  to  discourage  misuse  of 
powers  by  officers  of  the  United  States, 
See  language  in  Byars  v.  United  States,  273  U.  S.  28,  33. 

It  can  be  readily  seen  the  purpose  is  not,  therefore,  to  regulate  the 
manner  in  which  foreign  governments  enforce  their  own  laws  within  their  own 
boundaries . 

No     United  States  officer  was  present.     Officer  Trevino,  San  Diego 
Police  Department  liaison  officer  assisted  only  as  an  interpreter.  (R.  T.  54). 

Appellant  spoke  no  Spanish  and  the  Mexican  officer  spoke  no  English. 
San  Diego  Police  Officer  Trevino  made  it  clear  he  had  no  power  in  Mexico 
and  was  only  there  as  a  visitor  at  their  request  and  appellant  was  their 
prisoner,  not  his.  (R.T.  55,   61,  62,  74). 

F.  STATEMENTS  TO  OFFICERS  TREVINO  AND  MUNOZ  WERE  NOT 

FRUIT   FROM  THE  POISONED  TREE. 


For  the  reasons  previously  stated,  there  was  no  illegal  searcn  and 
seizure  by  the  Mexican  officers.    It  must,  therefore,  follow  there  is  no 
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The  testimony  of  his  witness,  Claude  Owen  Cravsrford,  on  the  issue, 

was  favorable  to  appellant. 

As  said  before,  no  objection  was  made  and  no  plain  error  resulted. 

VI 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that  the  jury 

verdict  of  guilty  in  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.  MILLER,  JR. 
United  States  Attorney 

SHELBY  R.  GOTT, 

Assistant  U.S.  Attorney 

Attorneys  for  Appellee, 
United  States  of  America. 

CERTIFICATE 
I  certify  that  in  connection  with  the  preparation  of  this  brief,  I  have 
examined  Rules  18,  19  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 
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APPELLEE'S    BRIEF 


STATEMENT    OF    THE    PLEADINGS    AND    FACTS 
DISCLOSING    JURISDICTION 


On  October  31,    1962,    the  Federal  Grand  Jury  for  the 
Southern  District  of  California   returned  an  indictment  in  26  counts 
(3923-ND)  charging  James  H.    Tripp  and  Samuel  J.    Bradford  with 
violations  of  Title   18,    United  States   Code,    Sections  2,    371,    and 
1010.      (Aiding  and  Abetting,    Conspiracy,    and  False  Statement 
in  FHA  Transaction.  )     [C.  T.     184-216)1'' 

On  July   10,    1963,    the  Federal  Grand  Jury  for  the 


1/  "C.  T.  "   refers  to   Clerk's  Transcript. 


Southern  District  of  California   returned  a   superseding  indictment 
in  26  counts  (No.    3994-ND)  charging  the  defendant  James  H. 
Tripp  with  violations  of  Title   18,    United  States  Code,    Sections 
371  and    1010.      (Conspiracy  and  False  Statement  in  FHA  Trans- 
action. )     On  December  9,     1963,    the  defendant  entered  his  plea  of 
not  guilty  to  all  counts.      On  April  28,    1964,    after  8  days  of  jury 
trial  before  the  Honorable  Myron  D.    Crocker,    a  mistrial  was 
declared  because  of  the  death  of  the  defendant's  father.      [C.  T. 
2-34,    220-221] 

On  January  26,    1965,    jury  trial  began  before  the  Honorable 
Myron  D.    Crocker  and  on  February   5,    1965,    the  jury  found  the 
defendant  guilty  as  to  all  counts,    except  numbers   15,     17,    21  and 
23.      On  April   5,    1965,    the  defendant  was   sentenced  on  Count  One 
to  a  fine  of  $10,000  and  a  one-year  period  of  incarceration;     a 
fine  of  $1,000  and  a  one-year  period  of  incarceration,    to  be  served 
concurrently  with  the  incarceration  imposed  on  Count  One,    was 
imposed  on  each  of  the  remaining  counts.      Thus,    the  total  fine 
laid  was  $31,  000  and  the  total  period  of  incarceration  imposed 
was  one  year.      The  trial  court  suspended  the  execution  of  the  one- 
year  period  of  incarceration  on  condition  that  the  fine  imposed  be 
paid  within  60  days,    which  condition  the  defendant  apparently 
satisfied  by  payment  in  full  on  July   14,     1965.      [C.  T.     174-175, 
222]      The  defendant  was  evidently  not  placed  on  probation. 
[C.  T.    134-135,    173,    221-222:     R.  T.    1064- 1066]^'' 


2/  "R.  T.    refers  to  Reporter's   Transcript. 
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A  Notice  of  Appeal  was  filed  on  April   5,     1965. 

The  jurisdiction  of  the  United  States  District  Court  for  the 
Southern  District  of  California  was  based  on  Title   18,    United 
States   Code,    Sections  371,     1010,    and  3231.      The  jurisdiction  of 
the  United  States   Court  of  Appeals  for  the  Ninth  Circuit  is  based 
on  Title  28,    United  States  Code,    Sections   1291  and  1294. 

II 

STATUTES    AND    RULES    INVOLVED 


Statutes: 


Title   18,    United  States  Code,    Section  371,    reads  in  perti- 
nent part  as  follows: 

"If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States,    or  to 
defraud  the  United  States,    or  any  agency  thereof  in 
any  manner  or  for  any  purpose,    and  one  or  more  of 
such  persons  do  any  act  to  effect  the  object  of  the 
conspiracy,    each  shall  be  fined  not  more  than  $10,  000 
or  imprisoned  not  more  than  5  years,    or  both.  " 

Title  18,    United  States  Code,    Section  1010,    reads  in 
pertinent  part  as  follows: 

"Whoever  .  .  .    for  the  purpose  of  influencing 
in  any  way  the  action  of  such  [Federal  Housing) 

3. 


Administration,    makes,    passes,    utters,    or 
publishes  any  statement,    knowing  the  same  to  be 
false,    .  .  .    shall  be  fined  not  more  than  $5,  000 
or  imprisoned  not  more  than  2  years,    or  both.  " 

III 
STATEMENT   OF    THE    CASE 


QUESTIONS    PRESENTED 


In  order  to  avoid  needless  repetition,    the  appellee  will 
analyze  the  propositions  presented  by  the  appellant's  brief  in  the 
following  order: 

(A)  May  a   separate  offense  be  charged  under   18  United 
States   Code,    Section    1010  for   each  false  document  submitted  to 
the  F.  H.  A.    on  behalf  of  each  individual  purchasing  or  refinancing 
a  home?     The  indictment  does  not  contain  duplicitous  counts. 

(B)  The  appellant  failed  to  renew  his  motion  for 
acquittal  at  the  conclusion  of  all  of  the  evidence  and  therefore  has 
waived  his  right  to  have  the  evidence  reviewed  on  appeal. 

(C)  The  evidence  is  clearly   sufficient  to   sustain  the 
conviction. 

(D)  The  testimony  of  witnesses  Julia  Cardona,    Johnny 
Mack  Galbraith,    Reola  Coleen  Branum,    and  Johnny  Rosemond 
are  clearly  material  and  the  motion  to  strike  it  was  properly 
denied. 
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(E)  No  objection  having  been  made  to  the  testimony  of 
Mr.    Bradford  regarding  his  plea  of  guilty,    no  error  can  now  be 
claimed. 

(F)  Counts   sixteen  and  nineteen  are  not  defective  for 
failure  to  use  the  words  "willfully  and  knowingly,  " 

(G)  Counts  Four  and  Twenty-Four  of  the  Indictment 
state  an  offense  against  the  United  States. 

(H)  The  prosecuting  attorney  committed  no  error  in 

closing  argument. 

(I)  The  purpose  of  the  conspiracy  was  to  obtain  feder- 

ally insured  loans  and  continued  after  March,    1962. 

IV 

STATEMENT    OF    FACTS 


During  the  latter  part  of  1961  and   1962  defendant  James  H. 
Tripp  was  the  president  and  owner  of  Tripp  Land  Company  in 
Fresno,    California.      The  defendant  was  engaged  in  the  business 
of  constructing  and  selling  homes  in  the  $10,  900  to  $13,  900  price 
range  at  two  tracts  known  as  King  Homes  and  Regent  Homes. 
[R.  T.    61,    228-229,    504-505] 

Mr.    Samuel  J.    Bradford  was  employed  by  the  defendant 
from  July  of  1961  until  June  of  1962.     His  function  was  to  furnish 
the  real  estate  brokers  license  and  to  see  that  the  paper  work  was 
packaged  for  loans.      Mr.    Bradford,    who  was  not  familiar  with 
FHA  rules  and  regulations,    had  the  defendant's  power  of  attorney. 
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[R.  T.    306,    316,    398,    503-506,    510,    584,    713-714] 

T.  J.    Bettes   Company  agreed  to  make  loans  on  the  Regent 
and  King  Homes  tracts  subject  to  FHA  insuring  the  loans.      It  was 
agreed  that  Tripp   Land  Company,    through  its  officers  and 
employees,    would  furnish  the  required  information  to  T.  J.    Bettes 
Company  concerning  prospective  purchasers  and  home  owners 
who  wished  to  refinance  their  loans.      T.  J.    Bettes   Company  officers 
and  employees  would  then  prepare  the  appropriate  documents  and 
submit  them  to  the  Fresno  Office  of  the  FHA.      T.  J.    Bettes   Com- 
pany relied  upon  the  information  provided  by  Tripp  Land 
Company  as  did  the  FHA.      [R.  T.    28-29,    32-34,    49,    52,    55,    58, 
63-64,    69-71,    89,    136,    147-148,    190-192,    230,    240-241,    261] 

The  defendant,    during  the  latter  part  of  1961,    had  encoun- 
tered serious  financial  difficulties.      The  defendant  held  many 
second  trust  deeds  on  homes  he  had  previously   sold  in  the  Regent 
Homes  Tract.      [R.  T.    517] 

The  defendant,    during  the  latter  part  of  1961  and  early 
1962,    caused  false  statements,    which  are  described  later  in  this 
section  of  this  brief,    to  be  submitted  to  T.  J.    Bettes   Company, 
realizing  that  the  false  statements  would  be  submitted  by  T.  J. 
Bettes   Company  to  the  FHA  in  Fresno,    California.      [R.  T.    513- 
514,    520,    593] 

Customarily  the  FHA  required  a  3%  down  payment,    and 
reflecting  this   requirement  as  to  the  homes  involved  in  this  case, 
the  defendant's  billboard  advertisements  stated  that  a  $400  down 
payment  was   required.      [R.  T.    319-320,    391-392] 
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In  the  normal  course  of  business,    salesmen  at  the  Regent 
and  King  Homes  tracts  would  accept  a  deposit  from  the  home 
buyer  or  the  individual  who  wished  to  finance  a  home.      These 
deposits  were  then  transmitted  to  the  defendant.      In  no  case  did 
the  deposits  exceed  $200,    and  normally  they  were  less  than  $50, 
[R.  T.    370,    507,    589-590]       As  to  each  person  who  intended  to  pur- 
chase a  new  home  or  refinance  a  home  previously  purchased,    the 
defendant  maintained  separate  files  indicating  the  down  payment 
actually  made.      [R.  T.    238,    380-382,    507-508,    510) 

Both  the  defendant  and  Mr.     Bradford  took  the  individual 
sales  documentation  to  the  offices  of  T.  J.    Bettes  Company.      The 
documentation  as  to  each  individual  sale  which  was  taken  into  the 
offices  was  in  many  instances  materially  false,    as  subsequently 
will  be  described.      [R.  T.    61,    236,    513-514.    593] 

Before  these  documents  were  submitted  by  T.  J.    Bettes 
Company  to  the  FHA  in  Fresno,    both  the  defendant  and  Mr.    Brad- 
ford went  through  the  T.  J.    Bettes  Company  files  paper  by  paper. 
The  defendant  made  a   list  of  things  which  had  to  be  completed  as 
to  each  file.      (R.  T.    238,    510-511] 

After  the  documentation  had  been  submitted  to  the  FHA  by 
T.  J.    Bettes   Company,    an  employee  of  the  FHA  contacted  an 
employee  of  T.  J.    Bettes  Company  for  additional  substantiating 
data.      An  employee  of  the  T.  J.    Bettes   Company  would  then  call 
either  the  defendant  or  Mr.    Bradford  and  request  additional  sub- 
stantiating data.      Employees  of  the  T.  J.    Bettes  Company  discus- 
sed in  detail  with  the  defendant  the  FHA  requirements  concerning 
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additional  substantiating  data.      Within  a  day  or  two  after  the  request 
for  additional  information,    the  defendant  or  Mr.     Bradford  brought 
the  additional   information  required  by  FHA  into  the  T.  J.    Bettes 
Company  offices.      The  additional  information  that  was  furnished 
was  also  materially  false.      [R.  T,    67,    69,     137,    239.    242,    264, 
513-514,    520,    593] 

The  defendant  in  the  latter  part  of  1961  told  his  salesmen 
that  if  the  buyers  of  homes  did  not  have  the  required  down  payment, 
they  could  be  moved  in  on  a   rental  basis.      As  to  one  particular 
sale  which  had  not  closed,    the  defendant  told  a  salesman  that  he 
would  put  up  the  required  down  payment.      [R.  T.    711-713,    717- 
718] 

Mr.    Samuel   Bradford  took  his  instructions  from  the 
defendant.      The  defendant  told  him  to  furnish  T.  J.    Bettes  Company 
whatever  they  needed  to  close  a  loan.      The  defendant  told  him  not 
to  worry  about  the  down  payment  or  the  cash-on-hand  statements 
but  rather  to  furnish  anything  to  T.  J.    Bettes  Company  which  was 
required  to  close  a  loan.      [R.  T.    503-504,    512-513,    680] 

On  one  occasion  Mr.    Bradford  prepared  false  statements 
while  the  defendant  was  out  of  town  and  submitted  these  false 
statements  to   T.  J.    Bettes   Company  for  transmittal  to  the  FHA. 
When  the  defendant  returned  to  town,    Mr.    Bradford  told  him  about 
these  false  statements.      The  defendant  told  him  not  to  worry 
about  it  because  the  loans  had  to  be  closed  at  any  cost.      [R.  T. 
515-516,    607-608,    701,    703] 

In  the  latter  part  of  1961   Mr.    and  Mrs.    Jamison 
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purchased  a  home  at  the  King  Homes  tract.      They  signed  many 
documents  in  blank.      The  defendant  caused  many  false  statements 
to  be  made  to  the  FHA  concerning  this  transaction,    including  the 
following:     (1)     $275  had  been  paid  by  Mr.    and  Mrs.    Jamison, 
Count  Two,    Exhibit  2-K;     (2)     Mr.    and  Mrs.    Jamison  had  $400 
cash  on  hand,    Count  Three,    Exhibit  2-L;     (3)     Mr.    and  Mrs. 
Jamison  had  paid  the  defendant  $400  cash  and  had  $400  cash  on 
hand.    Count  Four,    Exhibit  2-0.      (R.  T.    455-459,    461-462) 

In  the  latter  part  of  1961  or  early   1962  Mr.    Thomas 
Jefferson  purchased  a  home  at  the  King  Homes  Tract.      He  made 
a  $5  deposit  and  signed  many  documents  in  blank.      The  defendant 
caused  many  false  statements  concerning  this  transaction  to  be 
made  to  the  FHA,    including  the  following;     (1)     that   Mr.    Jefferson 
had  made  a   $400  deposit,    Count  Five,    Exhibit  3-0;     (2)     that  Mr. 
Jefferson  paid  the  defendant  $400  and  had  $400  cash  on  hand. 
Count  Six,    Exhibit  3-P;     (3)     that  Mr.    Jefferson  had  $400  cash  on 
hand,    Count  Seven,    Exhibit  3-M;     (4)     that  Mr.    Jefferson  had 
saved  $685,    Count  Eight,    Exhibit  3-K;     and  (5)     that  Mr.    Jeffer- 
son had  paid  the  defendant  $680,    Count  Nine,    Exhibit  3-J.      [R.  T. 
423,    425-427,    431-436] 

Mr.    Johnny  Mack  Galbraith  purchased  a  King  home  in  late 
1961  or  early   1962.      He  paid  a  $5  deposit  and  signed  documents 
in  blank.      As  to  this  transaction  the  defendant  caused  many  false 
statements  to  be   submitted  to  the  FHA,    including  the  following: 
(1)     that  Mr.    Galbraith  had  paid  $400  to  the  defendant  and  had 
$400  cash  on  hand.    Count  Ten,    Exhibit  4-1:     (2)     that  Mr.    Galbraith 
had  made  a  $400  deposit,    Count  Eleven,    Exhibit  4-H:     (3)    that 
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Mr.    Galbraith  had  been  saving  between  $25  and  $30  per  month  for 
the  past  two  and  one-half  years,    Count  Twelve,    Exhibit  4-D;     and 
(4)     that  Mr.    Galbraith  had  $400  cash  on  hand,    Count  Thirteen, 
Exhibit  4-E.      [R.  T.    741-7461 

Mr.    and  Mrs.    Willie  Johnson  purchased  a  home  at  the  King 
Homes  tract  in  the  latter  part  of  1961  or  early   1962.      They  made 
a  $5  deposit  and  signed  many  documents  in  blank.      The  defendant 
caused  many  false  statements  to  be  submitted  to  the  FHA  con- 
cerning this  transaction,    including  the  following:     (1)     that  Mr. 
and  Mrs.    Johnson  had  paid  the  defendant  $675,    Count  Fourteen, 
Exhibit  5-1;     and  (2)     that  Mr.    and  Mrs.    Johnson  paid  the  defendant 
$400,    Count  Sixteen,    Exhibit  5-N.      [R.  T.    470-474,      476-477,    490) 

In  August  of  I960  Mr.    and  Mrs.    Russell  Sowle  purchased 
a  home  in  the  Regent  Tract.      The  defendant  held  a   second  trust 
deed  on  this   residence  in  the  amount  of  $2,  000  which  was  being 
paid  at  the  rate  of  $20  per  month.      In  early   1962  this  home  was 
refinanced  at  the  behest  of  the  defendant.      In  the  refinancing 
transaction  Mr.    and  Mrs.    Sowle  made  no  down  payments  or  cash 
payments  to  the  defendant.      The  defendant  caused  false  statements 
concerning  this  transaction  to  be  submitted  to  the  F.  H.  A.  , 
including  the  following:     (1)     that  Mr.    and  Mrs.    Sowle  paid  $285 
to  the  defendant  on  November  7,    1961,    Count   Eighteen,    Exhibit 
6-L;     and  (2)     Mr.    and  Mrs.    Sowle  paid  the  defendant  $285  for 
closing  costs,    Count  Nineteen,    Exhibit  6-M.      [R.  T.    732-734, 
736-737] 

Mr.    and  Mrs.    Roy  Branum  purchased  a  home  in  the  fall 
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of  I960  at  the  Regent  Homes  tract;     subsequent  to  the  purchase, 
the  home  was   refinanced  at  the  behest  of  the  defendant.      The 
Branums  also  had  a  second  trust  deed  on  this   residence  on  which 
they  paid  the  defendant  $20  per  month.      Concerning  this   refinanc- 
ing transaction  the  defendant  also  submitted  many  false  statements 
to  the  FHA,    in  particular,    that  Mr.    and  Mrs.    Branum  on  October 
27,    1961,    paid  the  defendant  $280,    Count  Twenty,    Ebchibit  7-N. 
[R.  T.    778,    781-784,    786-787,    790] 

Before  Christmas  of  1961   Mr.    and  Mrs.    Arnulfo   Cardona 
purchased  a  home  at  the  Regent  Homes  tract.      They  made  a  down 
payment  of  $40.      They  paid  $195  rent  between  January  and  June 
of  1962  but  made  no  other  payments.      The  defendants  caused 
false  statements  to  be  made  to  the  FHA  concerning  this  transac- 
tion,   in  particular,    that  Mr.    and  Mrs.    Cardona  paid  the 
defendant  $685,    Count  Twenty-two,    Exhibit  8-1.      (R.  T.    331-336, 
348] 

In  the  latter  part  of  1961  or  early   1962  Mr.    Charles  Banks 
purchased  a  Kings  Home.      He  made  a  $40  deposit  and  signed 
documents  in  blank.      The  defendant  caused  false  statements 
concerning  this  transaction  to  be  submitted  to  the  FHA,    including 
the  following:     (1)    that  Mr.    Banks  paid  the  defendant  $675,    Count 
Twenty-Four,    Exhibit  9-N:     (2)     that  Mr.    Banks  made  a  deposit 
of  $400,    Count  Twenty-Five,    Exhibit  9-M;     and  (3)     that  Mr. 
Banks  paid  the  defendant  $675,    Count  Twenty-Six,    Exhibit  9-K. 
[R.  T.    407-408,    410-411,    413-420] 

After  the  nine  home  transactions  were  submitted  to  the 
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FHA  for  approval  in  the  latter  part  of  1961  and  early   1962,    the 
federal  government  began  an  investigation  into  the  Tripp  Land 
Company.      Once  the  investigation  began  the  defendant,    along 
with  Mr.    Bradford,    in  an  effort  to  insure  the  success  of  their 
scheme  and  in  furtherance  of  the  conspiracy  prepared  false  records 
and  attempted  to  convince  home  purchasers  to  lie  to  the  FHA  and 
F.  B.  I. 

In  early    1962  the  defendant  and  Mr.    Bradford  took  the 
original  files  concerning  the  transactions  we  are  dealing  with 
here  from  the  defendant's  office  to  his  home.      The  defendant  and 
Mr.    Bradford  spent  almost  two  days  preparing  false  files  and 
false  receipts  for  payment  from  the  purchasers  and  false  3  by   5 
cards  containing  the  payment  record  of  each  buyer.      These  files, 
receipts,    and  3  by  5  cards  were  to  be  used  to  show  the  FBI  when 
they  came  around  and  checked  the  defendant's  records.      [R.  T. 
521-530]. 

The  defendant  prepared  the  false  files,    receipts,    and  3  by 
5  cards  from  xeroxed  copies  of  the  T.  J.    Bettes  files.      The  false 
files  were  last  seen  in  the  possession  of  the  defendant's  attorney. 
[R.  T.    258-260,    521-532) 

After  the  false  documents  were  prepared,  the  defendant 
and  Mr.  Bradford  began  contacting  the  home  buyers  in  order  to 
convince  these  people  to  lie  to  the  FHA  and  the  FBI. 

In  February  of  1962,    after  the  FBI  began  their  investigation 
the  defendant  and  Mr.    Bradford  met  with  Mr,    and  Mrs.    Cardona 
at  their  home.      The  defendant  told  them  to  go  to  the  FHA  and  lie 
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by  telling  the  FHA  that  they  had  made  their  down  payments.      The 
defendant  also  had  Mr.    Cardona  endorse  a  check  made  payable 
to  the  defendant.      Ironically,    Mr.    and  Mrs.    Cardona  did  not 
even  have  a  bank  account  at  this  time.      [R.  T.    336-338,    340, 
537,    577-578] 

In  March  of  196Z  the  defendant  met  with  Mrs.    Branum  and 
attempted  to  induce  her  to   lie  to  federal  officials.      He  showed 
Mrs.    Branum  a  false  document  that  he  had  caused  to  be  filed 
with  the  FHA.      [R.  T.    786-789] 

In  March  of  1962  the  defendant  and  Mr.    Bradford  met  with 
Mr.    Johnny  Mack  Galbraith.      Mr.    Galbraith  told  them  about  the 
questions  he  had  been  asked  by  a   representative  of  the  FHA. 
Another  meeting  was  arranged  the    next  day.      At  this  meeting, 
which  took  place  at  the  King  Homes  Tract,    the  defendant  told 
Mr.    Galbraith  to  lie  to  the  FHA.      Mr.    Galbraith  refused  to  lie 
to  the  FHA.      The  defendant  then  had  Mr.    Galbraith  sign  a  check 
in  an  amount  similar  to  the  cash  which  had  been  paid  according 
to  the  documents  which  had  been  furnished  the  FHA.      The  check 
was  then  burned  by  the  defendant.      The  defendant  then  wrote  out 
in  long  hand  instructions  for  Mr.    Galbraith  to  follow  when 
questioned  by  federal  agents,    as  follows: 

"(1)  A  friend  trying  to  help  me,    signed  the  letter 

about  my  saving  $25  -   $30  per  month  to  buy 
a  house. 

(2)  $650  was  deposited  to  buy  a  King  Home  and 

returned  to  me  after  I  cancelled  the  sale.  " 
13. 


[Exhibit  4AA;     R.  T.    385-388,    542-545,    556, 
657,    748-750,    757] 

Around  the  middle  of  April  of  1962  the  defendant  and  Mr. 
Bradford  met  with  Mr.    Jefferson  at  the  laundry  where  he  was 
employed.      A  meeting  was  arranged  at  the  defendant's  office  on 
the  next  day.      On  this  occasion  the  defendant  told  Mr.    Jefferson 
to  go  down  to  the  FHA  and  tell  them  that  he  had  actually  paid 
$300-$400  down  on  the  home  he  had  purchased.      The  defendant 
also  gave  Mr.    Jefferson  phony   receipts  for  payments  that  he  had 
never  made  to   show  the  FHA.      Following  the  advice  of  the 
defendant,    Mr.    Jefferson  went  to  the  FHA  and  lied.      [Elxhibit   14, 
R.  T.    423,    427-429,    442-443,    453-455,    540-541) 

In  April  or  May  of  1962  the  defendant  told  Mr.    Bradford 
that  he  was  depositing  money  in  Home  Title  in  Fresno  to  cover  up 
for  payments  that  had  not  been  made  by  purchasers.      In  the  case 
of  the   Cardonas  and  the  Johnsons,    the  defendant  actually  made 
deposits  at  Home  Title  on  their  behalf.      [Exhibits   12,    13;     R.  T. 
340,    479,    493,    548-549] 

The  defendant  told  Mr.    Bradford  that  he  thought  everything 
was  going  well  with  the  FBI.      He  thought  that  Mr.    Bradford  should 
talk  to  the  FBI.      He  told  Mr.    Bradford  that  if  he  and  the  defendant 
stuck  together  on  their  stories,    they  would  be  believed  instead  of 
the  buyers  that  were  talking  to  the  FBI.      [R.  T.    535] 

Mr.    Bradford  talked  to  Special  Agent  Robert   Emonts  of 
the  FBI  and  lied  to  him.      He  then  reported  back  to  the  defendant. 
The  defendant  assured  Mr.    Bradford  that  he  would  not  be  involved 
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and  that  he  would  take  the  blame  if  required  as  everything  had  been 
done  at  his  behest  in  order  to  get  the  loans  closed.      (R.  T.    535- 
536] 

On  May   11,    1962,    the  defendant  was  interviewed  by 
Special  Agent  Emonts.      The  defendant   lied  to  Special   Agent  Emonts. 
The  defendant  denied  any  complicity  regarding  false  statements 
being  submitted  to  the  FHA.      He  told  Special  Agent  Emonts  that  he 
had  told  Mr.    Johnny  Mack  Galbraith  to  go  to  the  FHA  and  tell  the 
truth.      He  said  that   Exhibit  4AA,    the  instructions  he  had  given  to 
Mr.    Johnny  Mack  Galbraith,    was  a  note  he  made  of  the  conversa- 
tion.     He  had  no   recollection  of  a  check-burning  incident  concern- 
ing Mr.    Johnny  Mack  Galbraith.      He  also  said  that  he  told  Mr. 
Jefferson  to  go  to  the  FHA  and  tell  the  truth  and,    finally,    denied 
any  discussion  with  the  Cardonas  concerning  a  check.      [R.  T. 
761,    763-768] 

V 

ARGUMENT 

A.  THE   INDICTMENT    DOES   NOT    CONTAIN 

DUPLICITOUS    COUNTS 

A  separate  offense  under   18  U.  S.  C.    §1010  is  properly 
charged  in  separate  counts  alleging  the  submission  of  a  false 
document  to  the  FHA. 

Appellant  argues  that  certain  counts  of  the  indictment  are 
duplicitous  in  that  the   same  acts  are  alleged  as  different  crimes. 
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It  is  well  settled  that  the  same  act  may  constitute  separate  and 
distinct  offenses  and  may  be  charged  as  such  in  separate  counts 
of  an  indictment.      Gore  v.    United  States,    357  U.S.    386(1957). 
However,    appellant's  contention  is  immaterial  to  the  determina- 
tion of  this  appeal   since  the  same  acts  are  not  alleged  as 
constituting  different  crimes.      As  appellant's  quotations  from 
the  indictment  indicate,    each  count  alleges  that  a  false  statement 
was  made  by  the  defendant  at  different  times  and  in  different 
documents   submitted  to  the  FHA. 

Appellant  relies  on  Bins  v.    United  States,    331   F.  2d  390 
(1964)  for  the  proposition  that  the  indictment  in  this  case  is 
duplicitous.      Bins,    contrary  to  appellant's  contention,    holds 
that  where  separate  documents  are  submitted  to  the  FHA,    each 
of  which  contains  a  false   statement,    the  indictment  is  duplicitous 
unless  each  false  statement  (separate  document)  is  alleged  in  a 
distinct  and  separate  count.      In  the  court's  words: 

"The  filing  of  each  false  document  would 

constitute  a  crime,    and  each  should  be  alleged 

in  a  separate  and  distinct  count  of  the  indictment.  " 
331  F. 2d  at  393. 

The  above-quoted  language  from  Bins  is  squarely  in  point. 
On  these  facts,    the  government  was  required  to  and  did  separately 
state  each  false  statement  in  separate  counts.      Accordingly,    the 
indictment  is  not  duplicitous. 

In  accordance  with  the  decision  in  Bins,    is  United  States 
V.    Cuddeback,    192  F.  Supp.    860  (19bl),    where  a  multi-count 
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indictment  was  held  valid  against  a   claim  that  it  was  duplicitous. 
Each  count  charged  an  application  for  a  loan  to  a  different 
borrower  on  a  different  date,    and  each  application  was  false. 
In  denying  defendant's  motion  to  dismiss,    the  court  pointed  out 
that  separate  false  application  for  federal  housing  loans,    although 
similar,    were  punishable  as  separate  offenses  and  were  therefore 
properly  charged  in  separate  counts  of  the  indictment. 

United  States  v.    Private  Brands,    2  50  F.  2d  5  54 
(1957)   (each  false  statement  was  a 
separate  offense,    although  all  related  to 
a  single  contract). 
See  also,       Ebeling  v.    Morgan,    237  U.S.    625(1915) 

(successive  cutting  out  of  separage  mail 
bags  constitutes  separate  offenses 
although  part  of  one  course  of  conduct). 
As  appellant  accurately  states,    18  U.  S.  C.    §1010  provides 
that  publishing  any  false  statement  is  punishable.      The  statute  is 
framed  in  the  singular  and  is  clearly  directed  at  each  false 
statement,    not  to  a  course  of  conduct  involving  a   single  crim- 
inal impulse.      This  construction  of  false  statement  statutes  has 
long  been  applied. 

Berg  V.    United  States,    176  F.  2d  122  (9th  C.  A.    1949): 
United  States  v.    Simon,    186  F.  Supp.    223 
(D.  C.    N.  Y.    1960) 
The  proposition  relied  upon  by  appellant,    i.  e.  ,    that  if 
the   same  evidence  is  used  to  prove  different  counts,    a  fortiori, 

17. 


the  counts  are  duplicitous,    is   simply  not  the  law.      As  framed  in 
Blockkurger  v.    United  States,    284  U.  S.    299(1932),    the  test  of 
whether  two  offenses  have  been  committed  is  whether  each 
requires  proof  of  a  different  element. 

"The  applicable  rule  is  that  where  the  same 
act  or  transaction  constitutes  a  violation  of  two 
distinct  statutory  provisions,    the  test  to  be  applied 
to  determine  whether  there  are  two  offenses  or 
only  one,    is  whether  each  provision  requires  proof 
of  a  fact  which  the  other  does  not.  " 

284  U.  S.    at  304     (Emphasis  added) 
Here,    a  different  fact  must  be  proved  to   support  a  con- 
viction under  each  separate  count,    namely,    the  publication  of  a 
separate  and  distinct  false  statement.      The  same  evidence  does 
not  prove  different  counts,    contrary  to  appellant's  contention, 
since  each  count  requires  proof  of  an  entirely  different  docu- 
ment.     It  can  not  be  argued  that  proof,    for  example,    of 
appellant's  false  cash-on-hand  statement  (Count  3)  would 
establish  that  he  submitted  a  false  2004(c)  form  (Count  6).      Of 
course  the  statements  are  false  each  time  they  are  published, 
as  appellant  points  out,    but  each  act  of  making,    passing  utter- 
ing,   or  publishing,    etc.    is  a  false  statement  and  is  therefore 
a  separate  offense.      See  Driscoll  v.    United  States,    346  F.  2d 
324  (1st  C.  A.    1966). 

Finally,    Berg  v.    United  States,    supra,    and  cases  cited 
therein,    indicate  a  general  uniform  construction  of  false 
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statement  statutes  to  penalize  each  individual  false  statement. 
This  issue  was  fully  discussed  in  an  analogous  case  by  a  New  York 
federal  district  court.      In  United  States  v.    Simon,    186  F.  Supp. 
223(U.S.  D.  C.      5.  D.    N.  Y.,    I960),    defendants  moved  to  dismiss 
several  counts  on  the  ground  that  the  same  false  statement  was 
alleged  in  each  count  as  a   separate  offense.      Each  count,    however, 
alleged  that  the  false   statement  was  made  in  a   separate  document 
(different  Veterans  Administration  forms).      In  rejecting  appellant's 
contention,    the  court  said: 

"Section  979(i)  defines  the  crime  as  the  pre- 
sentation of  any  false  certificate  concerning  any 
claim  for  payment.      The  filing  or  presentation  of 
each  false  certificate  is  a  crime  in  itself  .  .  .    the 
Second  Circuit  has  interpreted  an  analogous  statute, 
18  U.S.  C.    §1001,    to  make  the  unit  of  prosecution 
each  false  statement.      United  States  v.    Private 
Brands,    Inc.,    1957,    250  F.  2d  554  .  .  .    The  decision 
in  United  States  v.    Private  Brands,    Inc.  ,    supra,    is 
more  than  a   simple  analogy,    and  is  buttressed  by 
Berg  V.    United  States  (C.  A.    9,    1949),    176  F.  2d  122, 
and  cases  cited  therein,    indicating  a  generally 
uniform  construction  of  false  statement  statutes  to 
penalize  each  individual  false  statement.  " 
186  F.  Supp.    at  227. 
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B.  THE   APPELLANT    FAILED   TO    RENEW 

HIS    MOTION  FOR  ACQUITTAL  AT  THE 
CONCLUSION  OF  ALL  OF  THE  EVIDENCE 
AND  THEREFORE  HAS  WAIVED  HIS 
RIGHT  TO  HAVE  THE  EVIDENCE  RENEWED 
ON  APPEAL 


An  examination  of  the  record  in  this  case  fails  to  disclose 
that  the  appellant  moved  the  trial  court  for  an  acquittal  at  the 
close  of  all  of  the  evidence.      In  appellant's  opening  brief  this 
point  is  evaded  by  his   statement  that  the  motion  for  judgment  of 
acquittal  was  made  but  not  reported.      (Appellant's   Brief,  p.    2, 
footnote   1)       With   respect  to  appellant's  gratuitous  conclusion  that 
"the  Government  does  not  contest  this  fact,  "  we  can  only   rely  on 
what  the  transcript  and  record  of  the  case  reflect,    namely,    that 
neither  the  court's  record  nor  the  transcript  of  the  proceedings 
indicates  the  existence  of  such  motion. 

In  the  absence  of  such  a  motion,    it  is  well  settled,    as 
stated  in  Lucas  v.    United  States,    (C.  A.    9,    1963)     325  F.  2d  867, 
at  p.    868,    that: 

"Defendant  is  not  entitled  to  have  this  court 
review  the  record  to  determine  whether  the  evidence 
was  insufficient  in  the  particular  claimed.      He  did 
move  for  an  acquittal  at  the  close  of  the  Government's 
case,    but  when  that  motion  was  denied  he  introduced 
evidence  on  his  own  behalf,    thus  waiving  any  error 
in  that  ruling.      Mauding  v.    United  States,    (C.  A.    9, 
1953)     257  F.  2d  59;     Anderson  v.    United  States, 
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(C.  A.    9,    1952)     253  F.  2d  419;     Powell  v.    United 
States,    (C.  A.    9,    1930)     35  F.  2d  941.      And  since 
he  did  not  renew  the  motion  at  the  conclusion  of 
all  the  evidence,    he  failed  to  secure  a  ruling  that 
he  could  challenge  on  appeal.      (Emphasis  added) 
Ege  V.    United  States,    (C.  A.    9,    1957)     242  F.  2d 
879;    Hardwicke  v.    United  States,    (C.  A.    9,    1961) 
296  F.  2d  24.      The  above  holding  was  recently 
affirmed  in  Robbins  v.    United  States,    (C.  A.    9, 
1965)    345  F.  2d  930,    932.  " 

Although  this  court,    in  its  discretion,    may  notice  errors 
not  properly   raised  where  failure  to  do  so  would  "shock  its 
judicial  conscience  and  operate  as  a  palpable  miscarriage  of 
justice,  "  the  appellee  respectfully  contends  the  facts  of  this 
case  demonstrate  that  no   such  situation  exists  in  the  instant  case. 
See  Statement  of  Facts  set  forth  in  this  brief. 


THE    EVIDENCE   IS    CLEARLY    SUFFICIENT 
TO   SUSTAIN    THE    CONVICTION 


Notwithstanding  appellant's  failure  properly  to   raise  his 
questions  as  to   sufficiency  of  the  evidence,    the  following  testimony 
when  read  in  conjunction  with  appellee's  statement  of  facts,    will 
clearly  indicate  the  existence  of  substantial  evidence  to  support 
the  verdict. 
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1.  The  Defendant  Had  Knowledge  of 

the  False  Statements 


1.  The  appellant  hand-carried  loan  documents  to  the 

office  of  the  mortgage  banking  concern,  T.  J.  Bettes  Company, 
during  1961  and  1962  which  were  subsequently  submitted  to  the 
FHA.      [R.  T.    61,    Z361 

Z.  The  defendant  was  thoroughly  conversant  with  the 

contents  of  the  mortgage  loan  files  of  respective  purchasers  which 
were  submitted  to  the  FHA. 

Mr.    George  E.    Glover,    Vice  President  and  Branch  Manager 
of  the  T.  J.    Bettes  Company  testified: 

"Q.       Did  any  individual  from  Tripp  Land  Co. 
ever  go  through  these  files. 
A.  Yes. 

Q.  And  who  would  go  through  those  files  from 

Tripp  Land  Company? 

A.  Mr.    Tripp  and  Mr.    Bradford. 

*  «  * 
Q.  Now,    when  Mr.    Tripp  went  through  the  file, 

would  he  go  through  it  paper  by  paper? 
A.  Yes. 

Q.  Did  he  make  comments  concerning  the  file? 

A.  Yes. 

Q.  To  you? 

A.  Yes. 
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Q.  Now,    did  Mr.    Tripp  go  through  the  file 

paper  by  paper  prior  to  the  time  these  files  were 
originally   submitted  to  the  FHA  ? 
A.         Yes. 

Q.  Did  there  come  a  time  when  these  files 

were  placed  in  your  office? 

A.  Yes,    there  was. 

Q.  Why  were  they  placed  in  your  office? 

A.  Because  they  were  coming  in  so  often  to 

check  them. 

Q.  How  often  would  they  come  in?     and  by 

"they",    of  course,    I  am  referring  to  Mr.    Bradford  and 
Mr.    Tripp.      How  often  would  they  come  in  during  a 
particular  week  .  .  . 

A.  It  was  quite  often.      Many  times  they  would 

be  in  twice  a  day  and  maybe  in  another  week  they'd  be 
in  maybe  once  a  day,  every  day  that  week  and  may  be 
three  times  a  week.  " 

[R.  T.    237-238] 
Mr.    Glover  further  testified  that  when  the  FHA  requested 
additional  substantiating  information  with  respect  to  a  loan 
application,    he  would  in  turn  telephone  the  defendant  Tripp  who 
thereafter  would  bring  the  requested  information  to  T.  J.    Bettes 
Co.    [R.  T.    242-243] 

On  one  occasion,    Mr.    Glover  testified,    while  with  Mr. 
Tripp  in  Tripp's  office,    he  copied  information  from  3x5  cards. 
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The  information  on  these  cards  was  materially  false.      The  T,  J, 
Bettes   Co.  ,    relying  on  this  information,    forwarded  it  to  the  FHA. 
[R,  T.    224-247]    Government's  Exhibit  21,    a  Letter  to  the  FHA 
concerning  the  purchase  of  a  home  by  Mr.    Arnolfo  H.    Cardona, 
reflects  an  example  of  the  information  copied  from  the  3x5 
cards   in  Mr.    Tripp's  possession  and  sent  to  the  FHA.      The  letter 
stated  that  Mr.    Cardona  has  paid  $35  as  the  balance  of  the  down 
payment;     $50.00,    $85.00,    and  $75.  00  as  part  of  the  closing 
costs;     and  a  total  of  $263.00  as   rent  between  February  and  April 
1962.      [R.  T.    2591      Mrs.    Cardona  testified  that  the  entire  pay- 
ments made  by  herself  and  her  husband  on  that  honne  were  $49.00 
down  payment  and  $195.  00  in  rent  between  January  and  June   1962. 
[R.  T.    331-332] 


2.  The  Defendant's  Sole  Motivation 

Was  to  Close  the  Loans  on  the 
Homes  He  Was  Selling 


Mr.    Bradford  testified  that  defendant  Tripp  instructed  him: 

"...    to  get  all  the  documents,    anything 
necessary,    that  it  would  take  to  close  these  loans, 
anything  that  the  loan  company  requested,    for  me 
to  get  it  for  them.      That  it  was  not  my  job  to  worry 
about  the  down  payment  that  those  people  were  paying 
on  the  closing  costs;     that  my  job  was  merely  to 
package  the  payments  and  see  to  it  that  it  got  to  the 
loan  company  for  processing  as  quickly  as  possible. 
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Q.  Did  he  say  anything  at  this  time,    in  this 

conversation,    concerning  the  cash  on  hand  statements? 
A.  Yes,    sir. 

Q.  What  did  he  say? 

A.  He  said  that  it  wasn't  my  job  to  worry 

about  the  cash  on  hand. 

Q'.  Did  he  say  anything  on  this  occasion 

concerning  the  money  involved? 

A.  Well,    again,    he  said  that  it  wasn't  my 

job  to  worry  about  where  the  money  was  coming  from 
or  who  was  paying  it.  " 
[R.  T.    512-513] 
After  this  conversation  with  the  defendant,    Mr.    Bradford 
testified,    in  late   1961   and  early   1962,    while  the  defendant  was 
out  of  town,    he  submitted  a   series  of  letters  to  the  T.  J.    Bettes 
Co.    containing  false  information  as  to  the  payments  made  by 
purchasers  to  the  Tripp  Land  Co.      These  "To  Whom  It  May  Con- 
cern"  letters  were  thereafter  submitted  to  the  FHA.      [R.  T.    512- 
513]     Mr.    Bradford  further  testified  that  upon  the  defendant's 
return  he  informed  Mr.    Tripp  of  his  actions,    i.  e.  : 

"I  explained  to  Mr.  Tripp  what  had  happened 
and  Mr.  Tripp  told  me  not  to  worry  about  it,  that  he 
would  take  care  of  it;  that  it  wasn't  my  job  to  worry 
about  it  --  to  worry  about  the  company.  " 

[R.  T.    515-516;     607-608;     701,    703] 
Mr.    Tripp  similarly  advised  his  salesmen  that  if  the 
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buyers  did  not  have  the  required  down  payment  they  could  be  moved 
in  on  a   rental  basis.      (R.  T.    712-713)      On  one  occasion  the 
defendant  advised  a   salesman  that  he  would  put  up  the  required 
down  payment.      [R.  T.    717-718] 


The  Defendant  Knew  of  His  Own 
Knowledge  That  Purchasers  Were 
Not  Making  $400.  00  Down  Payments 
Although  the  Records  Submitted  to 
the  FHA  Reflected  to  the  Contrary 


Mrs.    Margaret  Henry,    who  works  in  a   secretarial  capacity 
at  the  King  Homes  tract  of  the  Tripp  Land  Co.  ,    testified  that  it 
was  part  of  her  job  to  write  receipts  for  deposits  or  for  down  pay- 
ments  received  from  a  potential  buyer.      Mrs.    Henry  testified 
that  she  never   received  a  deposit  or  down  payment  in  the  amount 
of  $400.  00.      She  further  stated  that  the  largest  amount  of  any 
deposit  she  received  was  about  $50.  00.      All  of  the  money  she 
received  was  turned  over  to  Mr.    Bradford.      [R.  T.    369-370) 

Mr.    Bradford  testified  that  the  largest  amount  of  cash 
received  for  a  down  payment  or  deposit  from  a  purchaser  was 
approximately  $200.  00  and  that  he  collected  the  money  from  the 
salesmen  and  secretaries  and  in  turn  delivered  the  money  to  Mr. 
Tripp's  office.      [R.  T.    507] 

Mr.    James  Roseman,    a   salesman  for  Mr.    Tripp  at  the 
King  Homes  tract,    testified  that  the  largest  down  payment  he  ever 
received  from  a  purchaser  was  $10.  00.      [R.  T.    713) 

The  testimony  of  eight  purchasers,    Jamison,    Jefferson, 
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Galbraith,  Johnson,    Smith,    Branum,    Cardona,    and  Banks,    all 
reflects  that  between  $5.  00  and  $50.  00  was  all  that  was  paid  as  a 
deposit,    an  amount  nowhere  near  the  $400.  00  reflected  in  their 
respective  loan  applications  submitted  to  the  FHA. 


The  Evidence  Is  Overwhelming  As  To 
The  Extent  of  False  Information 
Submitted  to  the  FHA 


In  addition  to  the  "To  Whom  It  May  Concern  Letters"  which 
contained  blatantly  false  information,    testimony  respecting  nine 
separate  transactions  concerning  home  purchasing  and  home    re- 
financing were  introduced  into  evidence. 

The  eight  witnesses,    Jamison,    Jefferson,    Galbraith,    Johnson, 
Smith,    Branum,    Cardona,    and  Banks  each  were  shown  numerous 
exhibits  from  their  respective  files  and  each  testified  unequivocally 
as  to  the  falsity  of  the  information  contained  therein  and  submitted 
to  the  FHA.      The  testimony  of  the  eight  purchasers  is  summarized 
in  appellee's  Statement  of  Facts. 


The  Defendant  Knowingly  and  Willfully 
Attempted  to  Conceal  the  False 
Statements  Submitted  to  the  FHA  by 
Fraud  and  Chicanery 


Mr.  Bradford  testified  that  after  the  FBI  investigation  of 
the  instant  case  had  commenced,  the  defendant,  Mr.  Tripp,  and 
the  witnesses  clandestinely  met  at  the  defendant's  home  to  falsely 
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conform  the  files  of  the  Tripp  Land  Co.    with  the  information  sub- 
mitted to   T.  J.    Bettes  Co.    and  the  FHA.      For  two  full  days  the 
defendant  and  Mr.    Bradford  worked  at  the  defendant's  home  pre- 
paring false  files,    false  receipts  for  payment  from  home  purchas- 
ers,   and  false  3x5  cards  containing  the  payment  record  of  each 
buyer.      These  files,    receipts,    and  3x5  cards  were  to  be  used  as 
a  decoy  to  be  shown  to  the  FBI  if  an  examination  of  the  defendant's 
records  occurred.      fR.  T.    521-530) 

In  addition,    the  defendant  and  Mr.    Bradford  contacted 
several  home  buyers  in  order  to  convince  these  people  to  fabricate 
the  events  to  the  FHA  and  the  FBI.      A  detailed  summary  of  this 
aspect  of  the  defendant's  activites  is  discussed  in  the  appellee's 
Statement  of  Facts   relating  to  the  defendant's  conversations  in 
February  and  March   1962  with  Mr.    and  Mrs.    Cardona  and  with 
Mrs.    Branum  concerning  what  they  should  tell  the  FHA  regarding 
their  financial  dealings  with  the  defendant,    and  to  the  defendant's 
meetings  with  Mr.    Johnny  Mack  Galbraith  and  Mr.    Jefferson  to 
encourage  them  to  falsify  their  remarks  to  the  FHA.      The 
appellee's  Statement  of  Facts  also  treats  at  greater  length  the 
defendant's  instructions  to  Mr.    Bradford  prior  to  his  interview 
with  the  FBI  to  the  effect  that  if  they   stuck  to  the  same  stories 
these  stories  would  be  believed  instead  of  the  buyers'    stories. 
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The  Defendant's  Statements  Given 
to  the  FBI  Were  Materially  Incon- 
sistent With  the  Testimony 
Adduced  at  Trial  Which   reflected 
His  Knowledge  and  Participation 
in  the  Offenses  Charged. 


The  defendant's  denial  of  any  complicity  or  knowledge 
regarding  the  central  issue  of  this  case,    namely,    the  submission 
of  false  statements  to  the  FBI,    is  in  direct  conflict  with  the 
testimony  and  facts  adduced  at  the  trial,    specifically: 

(1)  that  he  had  carried  loan  application  information 
to  the  T.  J.    Bettes  Co.      [R.  T.    61-236) 

(2)  that  he  was  thoroughly  conversant  with  the 
contents  of  the  mortgage  loan  file  submitted 
to  the  FHA  which  contained  false  information 
[R.  T.    237-238];    and 

(3)  that  he  received  the  cash  collected  from  his 
agents,    which  never  equalled  the  $400.  00  down 
payment  or  deposit  required,    although  the  loan 
applications   reflected  the  opposite.    [R.  T.    369- 
370,    507,    713] 

The  defendant's  account  of  his  activities  after  the  investi- 
gation in  question  commenced  also  materially  varies  from  the 
testimony  of  others  concerning  them  adduced  at  trial.      The  defend- 
ant informed  the  FBI  that  he  told  Johnny  Mack  Galbraith  to  go  to 
the  FHA  and  tell  the  truth.      Mr.    Galbraith  testified  that  Mr. 
Tripp  attempted  to  induce  him  to  tell  the  FHA  that  a  friend  of  his 
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had  signed  a  letter  bearing  his  purported  signature  which  has  been 
submitted  to  the  FHA  relating  the  fact  that  Mr.    Galbraith  had  been 
saving  $25.  00  to  $30.  00  per  month  toward  a  down  payment. 
Exhibit  4(d).      Additionally,    Mr.    Galbraith  stated  that  the  defend- 
ant gave  him  a   check  for  $645.  00,    which  he  signed.      The 
defendant  thereafter  immediately  took  the  check  back,    tore  it  up, 
and  burned  the  pieces.        The  check  was  to  constitute  Mr.    Gal- 
braith's  alleged  down  payment  on  his  home.      When  interviewed 
by  the  FBI,    the  defendant  did  not   recall  the  incident.      fR.  T. 
749a,    542,    545,    556,    657,    748-750]      When  questioned  by  the  FBI 
the  defendant  also  denied  instructing  Mr.    Jefferson,    another 
purchaser,    to  lie  to  the  FHA.      Mr.    Jefferson  stated  that  Mr. 
Tripp  told  him  to  tell  the  FHA  that  he  had  paid  $300.  00  down  on 
the  home,    when,    in  truth,    Mr.    Jefferson  had  paid  only  a  $5.  GO 
deposit. 

Finally,    although  the  defendant  once  again  denied  any 
knowledge  of  such  an  incident,    Mrs.    Cardona  testified  that  the 
defendant  came  to  her  home  and  asked  her  husband  to   sign  a  check 
in  the  amount  of  $685.  00,    informing  the  Cardonas  that  they  need 
not  worry  if  they  did  not  have  enough  to  cover  the  check  as  it 
would  not  be  cashed  immediately.      [R.  T.    339-340,    771-772] 
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THE   TESTIMONY    OF    WITNESSES 
JULIA    CARDONA,    JOHNNY  MACK 
GALBRAITH,    REOLA    COLEEN 
BRANUM,    AND  JOHNNY   ROSEMOND 
ARE    CLEARLY    MATERIAL    AND 
THE   MOTION    TO   STRIKE  IT  WAS 
PROPERLY  DENIED. 


The  testimony  of  each  of  the  above  witnesses  is  clearly 
material  as  to  the  substantive  counts  of  the  indictment  as  well  as 
to  reflect  knowledge  and  intent  on  the  part  of  the  defendant  in  the 
commission  of  the  crimes  charged. 

(a)  Julia   Cardona  testified  that  on  a  date  after  the 
investigation  by  the  FHA  in  this  matter  commenced,    the  defendant 
approached  herself  and  her  husband  and  requested  them  to  endorse 
a  check  in  the  amount  of  $685.  00  to  conceal  a  previously  submitted 
false  statement,    namely,    the  "To   Whom  It  May   Concern  Letter" 
submitted  to  the  FHA  reflecting  that  the  Cardonas  had  paid 

$685.  00  to  the  Tripp  Land  Co.    as  down  payment  and  closing  costs 
on  their  home  [Exhibit  8-i,    R.  T.    335,    339) 

This  testimony  specifically  covers  Overt  Act  No.    9,    of  the 
Conspiracy,    Count  No.     1,    and  is  clearly  material  to  reflect  the 
defendant's  knowledge  of  the  existence  of  the  falsity  of  the 
information  submitted  to  the  FHA    and  his  intention  to  attempt  to 
cover  it  up. 

(b)  Mr.    Johnny  Mack  Galbraith  testified  that  although 
he  paid  only  a  $5.  00  deposit  on  his  home,    the  "To  Whom  It  May 
Concern"   letter  [Exhibit  4(v)  ]  reflected  that  the  Tripp  Land  Co. 
collected  $650.  00  from  him.      [R.  T.    742)      Mr.    Galbraith  stated 
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that  on  March  Z,    1962,    the  defendant  had  him  sign  a  check  in  the 
amount  of  $645.  00  which  the  defendant     immediately  took  back  and 
destroyed  (R.  T.    749],    and  that  the  defendant   requested  Mr. 
Galbraith  to  tell  the  FHA  that  a  friend  had  signed  Exhibit  4(d),    a 
statement  submitted  to  the  FHA  that  Galbraith  had  been  saving 
$25.  00  to  $30.  00  a  month  to  purchase  a  home.      Finally,    the  defend- 
ant wrote  out  Exhibit  4(aa),    a  note  to  remind  Mr.    Galbraith  what 
he  should  tell  the  FHA.      Exhibit  4(aa),    stated:     (1)     a  friend 
trying  to  help  me   signed  the  letter  about  me  saving  $25.  00  to 
$30.00  per  month  to  buy  a  home;     (2)     $650.00  was  deposited  to 
buy  a  King  home  and  returned  to  me  after  I  cancelled  the  sale. 
[R.  T.    750] 

(c)  Mrs.    Reola  Coleen  Branum  testified  that  the  defend- 

ant visited  her  home  in  March   1962,    at  which  time  he  showed  her 
Exhibit  7(j),    a  letter  dated  October  27,    1961,    to  the  FHA  reflect- 
ing that  the  defendant  had  received  cash  in  the  amount  of  $280.  00 
from  the  Branums  for  closing  costs  on  their  home.      [R.  T.    789] 
The  defendant  at  that  time  informed  Mrs.    Branum  that  this  letter 
had  been  sent,    or  was  going  to  be  sent  to  the  FHA.      The  defendant 
explained  that  its  purpose  was  to  expedite  the  loan.      In  view  of 
the  fact  that  the  letter  was  dated  some  five  months  before  this 
conversation,    it  is  reasonable  to  assume  that  the  letter  had  been 
sent  at  that  time. 

The  fact  that  the  Branums  executed  a   second  trust  note  in 
no  way  mitigates  the   submission  of  the  false  document  to  the  FHA 
as  is  argued  by  appellant. 
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(d)  Finally,    the  testimony  of  James  Roseman,    salesman 

for  the  defendant  Tripp,    demonstrated  that  at  no  time  during  his 
employment  did  he  ever  receive  a  $400.  00  down  payment  from 
any  of  the  purchasers  to  whom  he  sold  Tripp  homes.      On  the 
contrary,    Mr.    Roseman  testified  that  the  largest  amount  he 
remembers   receiving  was  $10.  00.      [R.  T.    713]      Mr.    Roseman 
further  testified  that  in  October  or  November   1961  he  had  a 
conversation  with  the  defendant  concerning  the  closing  of  a  parti- 
cular sale.      When  Mr.    Roseman  informed  the  defendant  that  the 
delay  was  due  to  the  purchaser's  lack  of  money,    the  defendant 
instructed  the  witness  to  tell  the  purchaser  "an  old  friend  would 
loan  her  the  money.  "     At  this  juncture,    the  witness  testified, 
the  defendant  pointed  to  himself.      [R.  T.    718] 

All  of  the  above  described  testimony  is  illustrative  of  the 
defendant's  knowledge  of  the  specific  acts  charged  and  is  relevant 
and  material  to  the  defendant's  culpability. 


NO   OBJECTION  HAVING    BEEN    MADE 
TO    THE    TESTIMONY    OF    MR. 
BRADFORD   REGARDING    HIS    PLEA 
OF   GUILTY,    NO  ERROR  CAN  NOW   BE 
CLAIMED. 


An  examination  of  the  record  fails  to  disclose  that  the 
appellant  at  any  time  objected  to  Mr.    Bradford's  testimony 
regarding  his  plea  of  guilty  to  the  charges  of  the  indictment. 
[R.  T.    514] 

As  stated  in  Fiano  v.    United  States,    271  F.  2d  883     (CA  9, 
ii. 


1959).    at  p.    885: 

"Apparently  appellant  saw  nothing  harmful 
in  such  evidence  at  the  time  of  trial.      He  can  not 
now  complain,    when  he  gave  the  trial  court  no  oppor- 
tunity to   rule  on  the  admissibility  of  those  matters 
he  now  claims  prejudicial  to  his  cause.      As  succinctly 
stated  by  the  Court  in  United  States  v.    DeMarie 
(CA  7,    1955)     226  F.  2d  783,    778:.    .    .    in  the 
absence  of  a  valid  objection  made  at  the  proper 
time,    a  party  may  not  on  appeal  claim  that  the 
introducing  of  evidence  was  error.  " 

Cf.      Anthony  v.    United  States  (CA  9,    1950)  256  F.  2d  50. 


COUNTS  SIXTEEN  AND  NINETEEN 
ARE  NOT  DEFECTIVE  FOR 
FAILURE  TO  USE  THE  WORDS 
"WILLFULLY  AND  KNOWINGLY" 


Counts   Sixteen  and  Nineteen  are  alleged  to  be  defective  for 
failure  to  use  the  words  "willfully  and  knowingly".      A  reading  on 
both  of  these  counts  of  the  indictment  reflects  that  the  defendant 
on  certain  dates  uttered  and  published  "...    false  statements 
which  the  defendant  then  and  there  well  knew  to  be  false.  " 
[Emphasis  added]      The  charge  then  sets  forth  the  false  statement 
and  concludes  in  the  last  paragraph  with  the  phrases,    "Whereas, 
in  truth  and  in  fact,    as  the  defendant  then  and  there  well  knew", 
that  such  were  not  the  facts.      [Emphasis  added)  [C.  T.    204,    207] 
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The  very  phrase  "which  the  defendant  then  and  there  well 
knew  to  be  false"  contains  within  it  an  implication  of  guilty  knowl- 
edge.     As  stated  in  Grant  v.    United  States,    291   F.  2d  746,    749 
(CA  9,     1961):     "It  is  not  necessary  to  allege  that  one  'knowingly' 
abetted  as  the  word  abet  contains  within  it  an  implication  of 
guilty  knowledge.  "     Similarly,    in  the  instant  case  it  would  be 
surplusage  and  redundant  to  allege  that  the  defendant  knowingly 
"knew",    when  the  indictment  clearly  enunciates  that  he  submitted 
false  statements  which  he  knew  to  be  false. 

As  stated  in  Haakinson  v.    United  States,    238  F.  2d  775,    at 
p.    780  (CA  8,    1956): 

"We  can  see  no  legal   substance  in  this 
technical  contention.      Under  Rule  52(a),    Federal 
Rules  of  Criminal   Procedure,    18  U.  S.  C.  A. 
'Any  error,    defect,    irregularity  or  variance 
which  does  not  affect  substantial  rights  shall 
be  disregarded.  '     The  essence  of  the  offense 
under  the  provision  of  18  U.  S.  C.  A.  ,    Sec.    1010 
that  is  here  involved,    is  making,    passing, 
uttering  or  publishing  any  statement,    knowing 
the  same  to  be  false,    and  with  this  being  done 
for  the  purpose  of  influencing  in  any  way  the 
action  of  the  Federal  Housing  Administration.  " 
Counts  Sixteen  and  Nineteen  clearly  include  the  charge 
that  the  defendant  submitted  false   statements  knowing  them  to  be 
false.      Nor  was  the  jury  misled  as  to  the  elements  necessary  to  be 
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proved  by  the  appellee  with  respect  to   Counts  Sixteen  and  Nineteen, 
for  the  court  specifically  instructed  the  jury  that  they  must  find 
that  the  acts  were  done  knowingly  and  willfully.      fR.  T.     1031,    1033, 
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COUNTS    FOUR    AND   TWENTY- FOUR 
OF   THE    INDICTMENT    STATE   AN 
OFFENSE    AGAINST    THE   UNITED 
STATES 


Title   18  U.  S.  C.  ,    Section    1010  is  not  defective  for  failure 
to  include  the  phrase   "with  intent  that  such  loan  or  advance  of 
credit  be  offered  to  or  accepted  by  the  FHA  for  insurance  ..." 
The  statute  is  written  in  the  disjunctive  and  its   language  specifies 
several  acts  which  are  violations  of  the  statute.      The  indictment 
properly   charges  one  of  the  prohibited  acts,    namely,    "Whoever 
for  the  purpose  of  influencing  the  action  of  the  FHA,    knowingly 
and  willfully  made,    uttered  and  published  .  .  .    the  following  false 
statement  .  .  .    etc.  "     This  form  has  been  approved  in  Gevison  v. 
United  States,    358  F.  2d  761   (CA  5,    1966),    at  p.    763,    where  the 
court  stated: 

"...    A  reading  of  the  indictment  makes  it 
plain  that  it  meets  the  requirements  of  Rule  7(c), 
F.  R.    Criminal   Procedure.      It  tracts  the  pertinent 
language  of  the  statute,    and  apprises  appellant  of 
what  he  must  be  prepared  to  meet.      It  includes  all 
of  the  essential  elements  of  the  offense  and  no 
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more  is  required  under  the  statute.      It  is  adequate 
for  the  purpose  of  a  plea  of  former  jeopardy  and 
otherwise  fully  meets  the  standards   required  by 
the  authorities.      (Case  cited  omitted) 

The  gravamen  of  the  offense  under  the 
applicable  portion  of  18  U.  S.  C.    Section   1010  is 
the  uttering  of  a  false   statement  with  the  intent  to 
influence  the  F.  H.  A.      The  indictment  sets  out  the 
detail  of  the  alleged  false  statement,    that  the  false 
statement  was  wilfully  and  knowingly  made  and 
passed  for  the  purpose  of  influencing  the  action 
of  the  F.  H.  A.  " 

That  this  is  the  clear  import  of  Courts  Four  and  Twenty- 
Four  under  review  is  unmistakable.      [C.  T.    190,    213] 


H.  THE    PROSECUTING    ATTORNEY 

COMMITTED  NO  ERROR  IN  CLOSING 

ARGUMENT 


Appellant  argued  that  the  government  attorney's  characteri- 
zation in  closing  argument  of  the  defendant's  statement  to  the 
F.  B.  I.    as  being  "lies"  constituted  prejudicial  conduct  so  as  to 
deny  defendant  a  fair  trial.      [R.  T.    pp.    864-865] 

It  is  abundantly  clear  that  the  comments  of  counsel  are  not 
evidence  in  the  case.      [R.  T.    p.    1016]      The  jury' s   responsibility 
of  weighing  the  defendant's   statement  to  the  F,  B.  I.    against  the 
plethora  of  other  evidence  introduced  at  the  trial  was  not  usurped 
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by  the  government's  attorney  characterization  of  the  statement. 
Certainly  there  are  ample  contradictions  between  defendant's 
statement  and  the  other  evidence  from  which  the  jury  could  draw 
a  similar  conclusion  of  its  own.      An  examination  of  the  defendant's 
statement  vis-a-vis  the  other  testimony  is  examined  in  Section  C, 
subsection  II  of  appellee's  brief. 

The  interpretation  that  the  defendant  lied  to  the  F.  B.  I. 
was  not  without  foundation  as  is  illustrated  from  the  inconsistencies 
with  other  witnesses'   testimony  cited  above.      The  court  in 
commenting  on  appellant's  claim  stated: 

"This  is  his  interpretation  so  he  is  entitled 
to  do  that  in  his  argument.      The  jury  will  decide 
whether  he  did  or  did  not.      You  will  have  to  cover 
it  in  your  argument.      It  is  his  interpretation  and 
it  is  proper.  "     [R.  T.    p.    865] 

Although  appellant  objected  to  this  characterization  of  his 
statement  by  the  appellee,    no  motion  for  mistrial  or  request 
made  that  the  jury  be  admonished  to  disregard  any   such  argument 
was  made  by   appellant.      No  instruction  to  that  effect  was  offered 
by  appellant,    and  no  objection  to  the  absence  of  such  an  instruction 
was  interposed.      Thus,    if  any  prejudice  did  exist,    which  appellee 
denies,    it  is   submitted  such  error  should  be  deemed  waived. 
Devinev.    United  States     (C.  A.    9,    I960) 

278  F.  2d  552,    556. 
Patterson  v.    United  States     (C.  A.    8,    1966) 
361  F.  2d  632,    638. 
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THE    PURPOSE   OF    THE    CONSPIRACY 
WAS   TO   OBTAIN    FHA    FEDERALLY 
INSURED    LOANS    AND   CONTINUED 
AFTER   MARCH,    1962 


The  appellant  argued  that  the  conspiracy  terminated  when 
the  F.  H.  A.    mailed  letters  asking  purchasers  to  come  into  its 
office  to  discuss  their  loans.      The  appellant  fixed  this  time  as 
March   1962.      In  support  of  this  termination  point,    appellant 
argued  that  everything  that  followed  it  was  done  by  the  defendant 
to  cover  up  the  crime  rather  than  to  further  it. 

A  plain  reading  of  the  conspiracy  count  of  the  indictment 
clearly  indicates  that  all  of  the  actions  charged  were  directed 
toward  the  accomplishment  of  the  expressed  purpose  of  the  con- 
spiracy,   namely,    to  influence  the  action  of  the  FHA  so  as  to 
obtain  insured  loans  on  the  defendant's  properties.      [C.  T.    p.    184] 
The  conforming  of  the  defendant's  records  with  those  submitted 
to  the  FHA  was  as  crucial  in  the  scheme  to  influence  the  action 
of  the  FHA  as  was  the  original  presentation  of  the  false  data. 
Equally  important  in  the  defendant's  plan  to  influence  the  action 
of  the  FHA  were  his  efforts  to  obtain  the  complicity  of  the 
purchasers  by  having  them  lie  to  the  FHA  if  questioned. 

The  case  of  Kruelwitch  V.    United  States,    336  U.S.    440, 
relied  upon  by  appellant  to   support  his  argument  is  clearly 
distinguishable.      There  the  object  of  the  conspiracy  to  violate  the 
Whiteslave  Act  had  already  occurred  or  passed  at  the  time  the 
alleged  conversation  attempted  to  be  introduced  into  evidence 
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occurred.      Not  so  in  the  instant  case  where  the  object  of  the 
conspiracy  to  obtain  federally  insured  home  loans  was  still 
actively  being  pursued  by  the  appellant.      In  another  important 
area  the  Kruelwitch  case  is  distinguishable.      In  Kruelwitch  the 
questionable  conversation  was  "made  in  the  petitioner's  absence 
and  the  Government  made  no  effort  whatever  to  show  that  it  was 
made  with  his  authority.  "     (p.    336  U.  S.    442).       The  acts 
attributed  to  the  appellant  in  this  case  were  performed  by  him; 
no  attempt  was  made  to   rely  on  any  hearsay  declaration  made 
outside  of  his  presence  though  attributed  to  him  as  was  made  in 
Kruelwitch. 

The  testimony  at  trial  illustrates  that  the  objective  of  the 
conspiracy  to  obtain  FHA  insurance  on  his  home  sales  continued 
after  March   1962. 

Mr.    George  E.    Glover,    Vice  President  and  Branch  Mana- 
ger of  T.  J.    Bettes  Co.  ,    testified  that  as  late  as  May   1962  he 
went  with  the  appellant  to  appellant's  office  where  the  witness 
copied  information  from  Mr.    Tripp's  files   relating  to  down  pay- 
ments,   rental  payments,    and  closing  costs  on  home  sales.      Mr. 
Glover  testified  that  he  informed  Mr.    Tripp  that  this  information 
was  being  obtained  for  the  FHA.      (R,  T.    243-247] 

Mr.    Glover  further  testified  that  the  part  of  the  information 
obtained  from  the  appellant  in  the  early  part  of  May   1962  was 
incorporated  in  a  letter  to  the  FHA  dated  May   11,    1962,    regard- 
ing the  application  of  Arnolfo  Cardona  to  obtain  an  FHA  loan. 
The  closing  paragraph  of  the  May   11,    1962,    letter  expressly 
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indicates  that  as  late  as  that  date  the  FHA  was  still  processing 
loans  on  buyers'   applications  containing  false  information  which 
had  been  furnished  by  the  appellant.      (Exhibit  21)      Mr.    Glover 
also  testified  that  Exhibit  21   represented  only  one  of  other 
similar  letters   sent  to  the  FHA  on  the  basis  of  information 
obtained  from  the  appellant  in  May   1962. 

As  stated  in  Grunerwald  v.    United  States,    353  U.  S.    391 
at  p.    405: 

"...    a  vital  distinction  must  be  made 
between  acts  of  concealment  done  in  furtherance 
of  the  main  criminal  objectives  of  the  conspiracy, 
and  acts  of  concealment  done  after  these  central 
objectives  have  been  attained,    for  the  purpose 
only  of  covering  up  after  the  crime.  " 

In  the  instant  case  the  central  objective  of  the  conspiracy 
were  of  a  continuing  nature  and  were  never  attained. 

As  stated  in  United  States  v.    Kissel,    218  U.  S.    601  (1910): 
"[W]hen  the  plot  contemplates  bringing  to  pass 
a  continuous   result  that  will  not  continue  without 
the  continuous  cooperation  of  the  conspirators 
to  keep  it  up,    and  there  is  such  continuous 
cooperation,    it  is  a  perversion  of  natural 
thought  and  of  natural  language  to  call  such 
continuous  cooperation  a  cinematographic 
series  of  distinct  conspiracies,    rather  than  to 
call  it  a  single  one.    ...    If  [the  conspirators) 
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continue  such  efforts  in  pursuance  of  the  plan  the 

conspiracy  continues  up  to  the  time  of  abandonnnent 

or  success.  "     218  U.S.    at  607-8. 

Here  the  plan  was  to  obtain  federally  insured  loans  on 
defendant's  properties.      In  order  to   successfully  prosecute  the 
plan  to  a  successful  conclusion,    it  was  essential  that  defendant' s 
records  be  conformed  to  those  of  the  FHA  and  that  defendant 
obtain  the  continued  cooperation  of  the  purchasers.      Absent 
proper  records  and  compliant  purchasers,    defendant's  scheme 
would  fail;     that  is,    these  acts  were  in  pursuance  ofthe  plan. 
The  conspiracy  necessarily  continued  since  the  scheme  had  not 
been  abandoned,    nor  was  it  yet  a  success. 

VI 

CONCLUSION 
The  evidence  supports  the  conviction.      No  error  was  com- 
mitted by  the  District  Court  in  its   rulings  on  the  respective  motions 
and  admissibility  of  evidence,    therefore,    the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

WM.    MATTHEW  BYRNE,    JR. 
United  States  Attorney 

ROBERT  L.    BROSIO 

Assistant  U.  S.    Attorney 
Chief,    Criminal  Division 

ROBERT  L.    TALCOTT 

Assistant  U.  S.    Attorney 

Attorneys  for  Appellee 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules   18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/  Robert  M.    Talcott   


ROBERT    M.    TALCOTT 
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No.  20553 
In  the 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Angus  J.  De  Pinto, 

Appellant, 
and 

James  P.  Donohue,  as  Trustee  in  Bankruptcy 
of  the  Estate  of  Angus  J.  DePinto, 

Intervenor-Appellatit, 
vs. 

Provident  Security  Life  Insurance  Com- 
pany, and  Albert  J.  DoiG, 

Appellees. 


Petition  of  Appellant,  Angus  J.  De  Pinto, 

and  Intervener- Appellant,  James  P.  Donohue, 

for  Rehearing 


Come  Now,  Angus  J.  De  Pinto,  appellant,  and  intervenor- 
appellant,  James  P.  Donohue,  and,  pursuant  to  Rule  23  of  the 
Rules  of  this  Court,  respectfully  petition  for  a  rehearing  of  this 
cause,  and  request  that,  upon  such  rehearing,  the  judgment  of 
this  Court  shall  be  modified  as  follows: 


2 

A.  Trial  Judge  Disqualified. 

The  judgment  of  the  lower  Court  should  be  reversed  and  the 
cause  remanded  with  instructions  to  grant  a  new  trial  before  a 
United  States  District  Judge,  other  than  the  Honorable  George  H. 
Boldt.  In  its  opinion,  this  Court  ignored  the  fact  that  when 
DePinto  filed  an  Affidavit  of  Bias  or  Prejudice  against  Judge 
Boldt,  on  or  about  November  20,  1964,  pursuant  to  28  U.S.C.A. 
§  144,  Judge  Boldt  was  thereby  deprived  of  all  power  and  author- 
ity to  proceed  in  this  action.  The  cases  cited  by  appellants  at  pages 
58  to  66  of  their  Opening  Brief  fully  support  this  position. 
DePinto  was  deprived  of  a  fair  trial  as  guaranteed  by  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

B.  Judgment  Excessive. 

The  cause  should  be  remanded  to  the  lower  Court  with  instruc- 
tions to  reduce  the  judgment  in  one  or  more  of  the  following 
respects: 

(l)  The  judgment  should  be  reduced  to  57V2%  of 
$314,794.19,  namely  $180,856.  This  Court,  in  considering 
the  issue  with  respect  to  the  cancellation  of  42V2%  of  the 
common  stock  of  United,  formerly  held  by  American  Secu- 
rity and  the  Duhames,  stated  that,  "While  DePinto  has 
cited  a  number  of  decisions  in  support  of  his  position  on 
this  branch  of  the  case,  we  do  not  find  them  persuasive  under 
the  special  circumstances  of  this  case."  This  Court  erred  in 
assuming  that  there  are  "special  circumstances"  which  make 
well-settled  law  inapplicable  here.  Under  the  terms  of  the 
merger  agreement,  Provident  is  prosecuting  this  action  as 
a  trustee  for  former  United  stockholders  and  can  have  no 
right  of  recovery  greater  than  that  enjoyed  by  the  stock- 
holders for  whom  the  action  is  maintained.  Such  stockholders, 
if  they  sued  in  their  own  right,  would  not  be  entitled  to 
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recover  attorneys'  fees  and  would  not  be  entitled  to  damages 
in  excess  of  57V2%  of  the  value  of  the  assets  transferred 
from  United  to  American. 

(2)  The  jiKl,t;ment  should  be  reduced  by  the  sum  of 
$1{)0,{)0(),  paid  by  tiic  Duhamcs  as  consideration  for  a  cove- 
nant not  to  sue.  As  this  is  a  diversity  action,  the  lower  Court 
was  required  to  recognize  and  apply  the  settled  law  of  the 
State  of  Arizona,  namely  that  a  payment  made  to  a  plaintiff 
by  one  joint  tort-feasor  must  be  credited  upon  any  judgment 
rendered  against  another  joint  tort-feasor  in  an  action  insti- 
tuted against  both  of  them.  There  is  no  legal  principle,  rec- 
ognized by  the  Courts  of  Arizona,  or  any  other  state,  which 
permits  the  plaintiff,  or  the  Court,  to  "allocate"  the  payment 
to  any  one  or  more  "claims"  against  the  joint  tort-feasors, 
when  such  payment  is  made  on  account  of  a  release  or  a 
covenant  not  to  sue  with  respect  to  all  "claims".  Further- 
more, in  the  case  at  Bar,  there  was  only  one  claim  against 
DePinto  and  Duhame  for  breach  of  their  fiduciary  duties  as 
directors  of  United.  The  damages  flowing  from  such  breach 
of  duty  constitute  but  one  "claim".  And,  further,  if  the 
demands  for  $177,863.84,  and  $60,695.60,  injected  into  the 
pretrial  order,  may  be  treated  as  "separate  claims",  it  is, 
nevertheless,  clear  that  they  had  long  since  ceased  to  exist 
as  viable  claims  for  the  reasons  that: 

(a)  such  claims  were  not  revived  or  pursued  "within  a 
reasonable  time"  as  provided  in  the  judgment  of  this 
Court  in  Niesz  v.  Gorsuch,  295  F.2d  909  (9th  Cir.  1961); 

(b)  any  "claims"  other  than  for  $314,794.19  were  long 
since  barred  by  limitations  when  the  Trial  Court  attempted 
to  inject  claims  of  $177,863.84  and  $60,695.60  into  the 
pretrial  order;  and 

(c)  the  promissory  notes  and  accrued  interest  of 
$87,626.88,  referred  to  in  footnote  7  at  page  16  of  this 
Court's  Opinion,  and  which  was  included  in  the  judgment 
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of  $314,794.19,  represented  money  loaned  by  United  to 
United  Finance  Corporation,  and  which  was  included  in 
the  alleged  claim  of  $177,863.84. 

(3)  The  judgment  should  be  reduced  to  not  more  than 
the  sum  of  $308,000,  for  the  reason  that,  by  agreement  be- 
tween plaintiff  and  defendants  Kelly,  Dunn  and  Jenkins, 
said  defendants  were  released  of  all  liability  in  excess  of 
$308,000.  By  its  Opinion,  this  Court  disregarded  the  fact 
that,  under  the  law  of  the  State  of  Arizona,  the  release  of 
one  joint  tort-feasor  releases  all. 

C.     Further  Proceedings  Required. 

This  Court  has  rejected  DePinto's  contentions  with  respect  to 
the  surrender  and  cancellation  of  42V2%  of  United's  stock  because 
of  its  view  that  the  remaining  stockholders  might  not,  as  a  result 
thereof,  be  "unjustly  enriched".  This  Court  completely  overlooks 
the  fact  that,  to  the  extent  of  the  value  of  such  stock,  the  liability 
of  all  defendants  herein  was  reduced  pro  tanto. 

Upon  remand,  the  Trial  Court  should  be  directed  to  retain 
jurisdiction  of  tliis  cause,  and  upon  satisfaction  of  the  judgment 
by  DePinto,  a  determination  should  be  made  of  the  portion 
thereof  (including  the  $100,000  payment  by  the  Duhames)  which 
is  available  for  distribution  to  the  former  stockholders  of  United 
under  the  terms  of  the  merger  agreement.  The  Trial  Court  should 
be  further  directed  to  require  Provident  to  pay  over  to  DePinto 
42^/2%  of  that  sum.  As  hereinabove  noted,  it  is  the  law  of  the 
State  of  Arizona  that  a  joint  tort-feasor  is  entitled  to  credit  for 
any  sums  paid  by  another  joint  tort-feasor  on  account  of  his  joint 
liability.  The  42^/2%  of  the  stock  of  United,  which  has  been  can- 
celled, can  be  worth  no  less  than  the  sums  which  would  otherwise 
have  been  payable,  from  the  net  proceeds  of  the  judgment  herein 
(including  the  $100,000  payment  by  the  Duhames)  to  the  holders 
of  such  stock,  had  the  same  not  been  surrendered  and  cancelled. 
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It  is  suggested  that  this  Petition  be  referred  to,  and  determined 
by,  this  Court  en  Intiic. 

Respectfully  submitted, 

Herbert  Mallamo 
Evans,  Kitchel  &  Jenckes 

By    Joseph  S.  Jenckes,  Jr. 

Attorneys  for  Appellant, 
Angus  J.  DePinto 

Anthony  O.  Jones 
Joseph  K.  Brinig 

By    Anthony  O.  Jones 

Attorneys  for  James  P. 
Donohue,  Trustee  in 
Bankruptcy  of  the  Estate 
of  Angus  J.  DePinto 

Joseph  S.  Jenckes,  Jr.,  one  of  the  attorneys  for  appellant 
Angus  J.  DePinto  hereby  certifies  that,  in  his  judgment,  the  fore- 
going Petition  for  Rehearing  is  well  founded,  and  that  it  is  not 
interposed  for  delay. 

Joseph  S.  Jenckes,  Jr. 
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NO .     20  5  66 
IN    THE    UNITED    STATES    COURT    OF    APPEALS 
FOR    THE    NINTH    CIRCUIT 

CHARLES    EMANUEL  WHITE  and 
JOHN  LEWIS 

APPELLANT 

vs. 

UNITED  STATES  OF  AMERICA 

APPELLEE 


APPELLEE'S  BRIEF 
I. 
JURISDICTIONAL    STATEMENT 
This  is  an  appeal  from  the  judgment  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  adjudging  appellant  John  Lewis  to  be 
guilty  of  the  first  three  counts  of  a  five-count  indictment  and  adjuding 
appellant  Charles  Emanuel  White  to  be  guilty  of  Count  One  only  of  the  same 
five-count  indictment,  following  trial  by  jury.    (C.T.  50,  51). 

The  offenses  occurred  in  the  Southern  District  of  California.    The 
District  Court  had  jurisdiction  by  virtue  of  Title  18,  United  States  Code, 
Sections  1407  and  3231,  and  Title  21,  United  States  Code,  Section  176(a). 
Jurisdiction  of  this  Court  rests  pursuant  to  Title  28,  United  States  Code, 
Sections  1291  and  1294. 
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II . 

STATEMENT  OF  THE  CASE 

Appellant  John  Lewis  was  charged  in  Counts  One,  Two  and  Three  and 
Charles  Emanuel  White  was  charged  in  Counts  One  and  Four  of  a  five-count 
indictment  returned  by  the  Federal  Grand  Jury  for  the  Southern  District  of 
California,  Southern  Division,  at  San  Diego,  California,  on  January  20,  1955. 

The  first  count  alleged  that  appellant  White,  and  Appellant  Lewis, 
Edna  Louise  Nesmith,  Swindell  McNeal  and  others  unknown  conspired  to 
import  narcotic  drugs  into  the  United  States  from  Mexico,  contrary  to  Title   21  , 
United  States  Code,  Section  173  (C.T.  2).    In  furtherance  of  the  conspiracy 
three  overt  acts  were  alleged. 

The  second  and  third  count  alleged  that  Swindell  McNeal  knowingly 
imported  twenty  seven  ounces  of  Heroin  and  one-half  ounce  of  Cocaine  res- 
pectively into  the  United  States  from  Mexico,  contrary  to  Title  21  ,  United 
States  Code,  Section  173,  and  further  alleges  that  John  Lewis  knowingly 
aided  and  abetted  the  commission  of  the  offense  (C.T.  2). 

Count  Four  alleged  that  Edna  Louise  Nesmith  knowingly  imported  four 
grams  of  Heroin  and  one  gram  of  Cocaine  into  the  United  States  from  Mexico, 
contrary  to  Title  21  ,  United  States  Code,  Section  173,  and  further  alleges  that 
appellant  Charles  Emanuel  White  knowingly  aided  and  abetted  the  commission 
of  the  aforesaid  offense  (C.T.  2). 


i/ 

"C.  T."  means  Clerk's  Transcript. 
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Count  Five  alleged  that  Edna  Louise  Nesmith,  with  Intent  to  defraud  the 
United  States,  knowingly  smuggled  one  marijuana  cigarette  into  the  United 
States  from  Mexico,  and  further  alleges  that  appellant  Charles  Emanuel  White 
knowingly  aided  and  abetted  the  commission  of  the  aforesaid  offense.  (C.T.  2) 

Jury  trial  of  appellants  John  Lewis  and  Charles  Emanuel  White  commenced 
on  May  4,   1965,  before  United  States  District  Judge  Fred  Kunzel,  on  counts 
One  througn  Four  only.    On  May  7,  1965,  appellant  John  Lewis  was  found 
guilty  as  charged  in  Counts  One,  Two  and  Three,  (C.T.  50)  ,  while  appellant 
Charles  Emanuel  White  was  found  guilty  of  Count  One  only.  (C.T. 51).     Judg- 
ment of  acquittal  as  to  Count  Four  was  granted  by  Judge  Kunzel  after  the  close 
of  the  trial  prior  to  charging  the  jury.  (R.T.   361). 

Thereafter,  on  May  28,  1965,  appellant  White  was  committed  to  the 
custody  of  the  Attorney  General  for  twenty  years  and  fined  the  sum  of  $20,000. 
on  Count  One.  (C.T.  55) .      On  the  same  date,  appellant  Lewis  was  sentenced 
to  twenty  years  and  fined  the  sum  of  $20,000.  on  each  of  counts  One,  Two  and 
Three,  with  the  period  of  confinement  only  to  run  concurrent  and  the  fine  to 
run  consecutive,  making  the  total  sentence  twenty  years  and  a  fine  of  $60,000. 
as  to  appellant  Lewis.  (C.T.  56). 

Appellants  White  and  Lewis  subsequently  filed  a  notice  of  appeal  on 
June  4,  1965.   (C.T.   57,  59). 


2/ 

"R.T."  means  Reporter's  Transcript. 
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Ill . 

ERROR    SPECIFIED 
The  errors  specified  by  appellant  are  paraphrased  as  follows: 

A.  That  the  indictment  was  defective. 

B.  That  there  was  an  illegal  search  and  seizure. 

C.  That  there  was  a  violation  of  the  due  process  clause  of  the 
Constitution. 

D.  That  inadmissible  prejudicial  hearsay  evidence  was  admitted. 

E.  That  the  Prosecutor  was  guilty  of  misconduct  through  prejudicial 
statements  in  the  argument. 

F.  That  the  jury  was  not  properly  instructed. 

G.  That  evidence  admitted  in  violation  of  the  rules  laid  down  in 
the  cases  of  Escobedo,  Massiah  and  Miranda. 

IV. 
STATEMENT  OF  THE  FACTS 
On  November  8,  1964  at  7:00  P.M .  ,  appellant  Charles  Emanuel  White 
entered  the  United  States  at  San  Ysidro,  California,  coming  from  Tijuana, 
Mexico  (R.T.  60).    He  was  driving  an  automobile  he  had  rented  at  the  Los 
Angeles  Airport  (R.T.   65).     His  passenger  was  Edna  Louise  Nesmith  (R.T.   65, 
221).    He  appeared  to  Inspector  CoUinsworth  to  be  "drinking  or  possibly  was 
under  the  influence  of  drugs"  .    A  bottle  of  cough  syrup  containing  codeine  was 
in  the  glove  compartment  (R.T.  60)  and  Miss  Nesmith  had  a  package  contain- 
ing eight  small  cellophane  bags  of  Heroin  and  two  tinfoil  wrapped  packages 

of  Cocaine.  (R.T.  90,  218-219).    White  had  given  her    ihese  packages  just 
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after  crossing  the  border  and  upon  being  referred  to  secondary  for  further 
search  (R.T.  219  ,  257  ,  260) .    Appellant  White  nad  a  similar  piece  of  tinfoil 

in  his  pocket  (R.T.  99) . 

In  appellant  White's  Mexican  briefcase  in  the  trunk  was  $6400.00 
(R.T.  80,  87).    Appellant  White  was  certified  as  addicted  to  and  under  the 
influence  of  Heroin  by  Doctor  Paul  R.  Salerno,  M.C.  (R.T.  304-306).    Edna 
Nesmith  appeared  to  Doctor  Salerno  to  be  a  user  and  under  the  influence  of 
Cocaine  (R.T.  307-308) .    Sniffing  of  Cocaine  was  admitted  to  by  Nesmith, 
(R.T.  261,  278). 

Under  the  windshield  wiper  of  the  rented  car  driven  by  appellant  White, 
was  ticket  #2067  from  the  Foreign  Club  Parking  Lot  in  Tijuana  (R.T.  69,  80). 
White  had  a  corresponding  stub  in  his  pocket.    Appellant  White  also  had  a  copy 
of  a  Hertz  rental  agreement  in  his  pocket  showing  a  New  York  address  and  a 
$50.00  deposit  having  been  made  on  the  car.  (R.T.   102).    White  also  had 
two  airplane  tickets  on  his  person  in  the  name  of  Miss  E.  Nesbitt  and  J. 
Smaltz  (R.T.  99). 

Nesmith  had  a  telegram  on  her  person  sent  from  Detroit,  saying  in  effect 
that  her  brother  was  ill  and  to  come  at  once  (R.T.  98). 

An  hour  later  the  same  date,  Swindell  McNeal  entered  the  United  States 
alone  from  Tijuana,  Mexico,  at  the  same  Port  of  Entry  at  San  Ysidro,  California, 
driving  an  automobile  (R.T.  54)  he  had  rented  at  the  San  Diego  Airport  (R.T.  19, 
132) .    Under  the  rear  seat  was  found  twenty-seven  packages  containing  23.6 
ounces  of  Heroin  and  approximately  one-half  ounce  of  Cocaine.    These 
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packages  were  found  under  the  rear  seat  In  two  blue  bags  (R.T.  67  ,  hh)  . 

McNeal  had  departed  from  New  York  with  appellant  John  Lewis  tne 
previous  evening  (Nov.  7,  1964)    at  6:00  P.M.,  by  plane  for  Detroit  (R.T.  122). 

McNeal  was  a  presser  in  a  cleaning  plant  and,  in  addition,  as  an  agent 
he  was  supposed  to  get  10%  of  a  couple  of  acts  in  partners  with  another  (R.T. 
187). 

He  began  driving  Lewis  around  (R.  T.   129)  and  Lewis  told  him  two  weeks 
before  to  be  ready  for  a  trip  to  California  (R.T.   119).    On  the  morning  of 
November  7,  1964,  (R.T,   116,   117)  Lewis  told  McNeal  to  get  ready  (R.T.   116, 
117).    He  had  only  pocket  change,  (R.T.   133).     Lewis  gave  him  some  money 
(R.T.   134). 

They  went  to  the  New  York  Airport  in  Lewis'     rented  car  where  he  turned 
the  car  in.    (R.T.   123).    Lewis  bought  tickets  for  them  to  Detroit,  Michigan. 
Lewis  rented  a  car  to  use  in  Detroit  (R.T.  124).    They  stayed  at  5957  Bush 
Street  with  Lewis'     wife  and  daughter  or  step-daughter.    Lewis  made  phone 
calls  in  McNeals'  presence.    One  conversation  was  "you  know  I  have  a  5:00  p. n 
appointment  with  somebody.    Every  time  there  is  a  messup."    (R.T.  125,  126). 
He  received  a  phone  call  where  McNeal  overheard  Lewis  say  "Why  can't  you 
get  a  flight.      There's  a  flight  at  all  times  of  night."  (R.T.  128). 

The  next  morning,  they  left  for  Chicago,  Illinois,  with  tickets  Lewis 

purchased  for  them.    They  then  flew  from  Chicago  to  Los  Angeles  where  Lewis 

rented  a  car  (R.T.   131)  at  Avis  on  a  credit  card  at  12:12  P.M. ,  using  an 

address  in  Dallas,  Texas.  (R.T.   19). 

Lewis  bought  a  pair  of  pliers  and  disconnected  the  speedometer  on  the 
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rented  car  (R.T.  132).  They  proceeded  to  the  San  Diego  Airport  where  Levs^s 
gave  $50.00  to  rent  a  car  at  Avis.  (R.T.  132) .  McNeal  rented  a  car  at  Avis 
at  3:36  P.M.   (R.T.  23-27). 

Lewis  had  rented  cars  there  before.    Ann  Allison  of  Avis  rememiaered 
him  since  she  was  also  from  Texas  (R.T.   30). 

Lewis  and  McNeal  went  to  the  Foreign  Club  Parking  Lot  in  Tijuana, 
Mexico.  (R.T.   135,  33,  40).     Lewis  left  and  returned  twice.  (R.T.   137). 
The  Foreign  Club  parking  lot  ticket  #2059  was  placed  on  the  windshield  and 
McNeal  hod  the  stub  in  his  pocket  (R.T.   16)  together  with  the  Avis  rental 
agreement  showing  his  employment  as  Salaam  Music  Company,  New  York, 
N.Y.      There  were  25  parking  tickets  to  a  package  at  the  Foreign  Club  Parking 
Lot  (R.T.  43). 

McNeal  saw  Otis  Johnson  give  John  Lewis  $4,500.  in  his  apartment  in 
New  York  during  the  week  before  their  arrest  (R.T.  144,  146). 

Appellant  White  told  McNeal  at  the  jail  that  he  was  to  meet  John  Lewis 
(R.T.  161). 

Appellant  Lewis  came  back  to  the  Foreign  Club  Parking  Lot,  and 
awakened  McNeal  where  he  was  sleeping  in  the  car,  "bawled  him  out"  for  not 
being  ready,  then  guided  McNeal  up  into  the  hills  where  he  transferred  the 
Heroin  and  Cocaine  from  his  car  to  the  automobile  driven  oy  McNeal  (R.T.  138) 
He  ordered  McNeal  to  follow  him  until  they  neared  the  border,  then  McNeal 
was  to  proceed  ahead.    (R.T.  139).    McNeal  drove  ahead  and  at  the  oorder, 
about  three  cars  got  between  ihem,  out  not  directly  behind  him  (R.T.  140). 
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McNeal  was  then  found  with  the  narcotics  In  the  car  (R.T.  67,  68). 
Lewis  was  arrested  in  Detroit  near  where  his  wife  lives  on  January  18,  1965. 
(R.T.  287). 

Appellant  White  and  Nesmith  were  driven  to  the  Airport  by  White's 
brother-in-law,  Otis  Johnson  (R.T.  221,  222).    On  the  way.  White  told 
Johnson  he  hoped  John  would  be  there.   (R.T.  247). 

Before  they  departed,  Nesmith  received  a  telegram  from  Detroit  addressed 
to  Nesmith  saying  her  brother  was  ill.    Her  brother  was  not  ill.    White  told 
Nesmith  that  John  Lewis  arranged  for  the  telegram  to  be  sent.  (R.T.  227-230). 

Appellant  White  bought  the  tickets  under  the  names  of  E.  Nesbitt  and  J. 
Smaltz.    They  missed  the  10:00  o'clock  plane  and  left  at  12:00  noon  (R.T,  230). 
Appellant  White  was  given  the  money  ($6,400.00)  by  Otis  Johnson  and  Otis 
told  White  somebody  else  was  to  bring  something  back  (R.T.  234).    The  money 
was  placed  in  the  Mexican  briefcase  under  a  shirt  and  tie  (R.T.  249). 

They  arrived  in  Los  Angeles  at  3:30  or  4:00  P.M.  (R.T.  251).    Appellant 
White  rented  a  car  and  drove  fast  and  straight  to  the  Foreign  Club  Parking  Lot 
in  Tijuana  (R.T.  231).    He  went  into  the  bar,  returning  shortly  and  said  "I 
missed  him." 

Appellant  White  wanted  to  provide  Nesmith" s  lawyer  (R.T.  246)  while 
Lewis  arranged  for  McNeal' s  lawyer  and  tried  to  get  him  to  use  the  same 
lawyer  as  Lewis  had.   (R.T.   171). 

Appellant  Lewis  prepared  a  story  in  which  McNeal  would  try  to  place 
all  the  blame  on  appellant  White  (R.T.   164,  168-169) ,  and  said  he  would 


rehearse  him  over  and  over  (R.T.   169)     Lewis  tells  McNeal,  "you've  got  a 
clean  record,  you'll  come  out  Scot-free."     (R.T.   164). 

V. 

ARGUMENT 
A.     THE  INDICTMENT  IS  NOT  DEFECTIVE. 

1 .   Alleged  Formal  Defects  do  not  Determine  the    Sufficiency 
of  Indictments. 
The  sufficiency  of  an  indictment  is  to  be  determined  on  the  basis  of 

practical  rather  than  technical  considerations.     Medrano  v.  United  States  , 

(9th  Cir.   1960) 

"the  true  test  of  the  sufficiency  of  an  indictment  is  not  whether 

it  could  have  been  made  more  definite  and  certain,  but  whether  it 

contains  the  elements  of  the  offense  intended  to  be  charged,  and 

sufficiently  appraises  the  defendant  of  what  he  must  be  prepared 

to  meet,  and  in  case  any  other  proceedings  are  taken  against  him 

for  a  similar  offense,  whether  the  record  shows  with  accuracy  to 

what  extent  he  may  plead  a  former  acquittal  or  conviction." 

Haqner  v.  United  States,  285  N.  S.  427  (1932) 

Sterling  v.  United  States,  333,  F.2d  443  (9th  Cir.   1964) 

Heaton  v.  United  States,  353  F.2d  288  (9th  Cir.   1965) 

It  is  sufficient  if  the  indictment  alleges  the  offense  substanually  in 

the  words  of  the  statute,  where  the  statute  sets  forth  all  the  essential 

elements  of  the  crime.      If  the  indictment  alleges  an  offense,  and  identifies 
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the  particular  conduct  upon  which  the  charge  is  based  to  the  extent  necessary 
to  protect  appellant  from  double  jeopardy,  and  tells  him  what  he  must  be 
prepared  to  meet,  it  is  sufficient. 

Rivera  v.  United  States,  318  F.2d  606  (9th  Cir.   1965) 

2.   The  Indictment  was  Clearly  Sufficient  to  Charge  a  Conspiracy. 

"  In  an  indictment  for  conspiracy  to  commit  an  offense  in  which  the 
conspiracy  is  the  gist  of  the  crime  ...  it  is  not  necessary  to  allege 
with  technical  precision  all  the  elements  essential  to  the  commission 
of  the  offense  which  is  the  object  of  the  conspiracy  .  ...  in  charging 
such  a  conspiracy  certainty  to  a  common  intent,  sufficient  to  identi- 
fy the  offense  which  the  defendants  conspired  to  commit,  is  all  that_, 
is  necessary." 

Wong  Tai  v.  United  States,  273  U.  S.  77  (1927) 
Williamson  v.  United  States,  310  F.2d  192  (9th  Cir.   1962) 
Appellant  alleges  that  the  indictment  was  defective  because  it  did  not 

allege  that  he  had  knowledge  that  the  narcotics  were  imported  "contrary  to 

law." 

Title  21 ,  Section  174  of  the  United  States  Code  is  applicable  only  to 

knowing  transactions  in  narcotic  drugs,  knowingly  imported  contrary  to  law. 

Appellants  could  hardly  avoid  knowing  from  the  indictment  that  a  charge  of 

violating  this  section  was  a  charge  that  he  had  acted  contrary  to  law,  where 

the  alleged  offenses  involve  illegal  importation. 
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Fiano  v.  United  Stdte.s,  291  F.2d  113  (9th  Cir.   1961) 

Under  Section  174  of  Title  21  ,  proof  of  mere  possession  permits  a  jury 

to  infer  knowledge  of  illegal  importation,  and  a  finding  of  such  knowledge  is 

practically  required  when  possession  of  Heroin  is  shown. 
Stein  V.  United  States,  313  F.2d  518  (9th  Cir.   1962) 
Count  One  of  the  indictment  in  the  instant  appeal  is  substantially 

identical  with  the  count  upheld  in  the  Stem  case,  supra  .    It  was  held  in  that 

case  at  520  that  the  count  was  sufficient  in  that  all  of  the  essential  elements 

were  either  alleged  or  necessarily  implied. 

3.     The  Ninth  Circuit  has  Specifically  Rejected  two  cases  Relied 
Upon  by  Appellant. 

In  Calhoun  v.  United  States,  257  F.2d  673  (7th  Cir.  1938),  and 
Robinson  v.  United  States,  263  F.2d  911  (10th  Cir.   1959),  both  cited 
by  appellant  at  page  7  of  his  brief,  have  been  specifically  rejected  by  the 
9th  Circuit  as  being  in  conflict  with  the  modem  views  of  the  nature  and 
purpose  of  an  indictment,  and  as  being  contrary  to  the  rule  laid  down  by  the 
United  States  Supreme  Court  in  Wong  Tai  v.  United  States,  supra.  ,  and  as 
discussed  by  the  9th  Circuit  cases  of  Williamson  v.  United  States,  supra,  and 
Medrano  v.  United  States,  supra.      It  is  interesting  to  note  that  these  latter 
involved  violations  of  Title  21,  Section  174,  United  States  Code,  and  indict- 
ments similar  to  that  in  the  instant  case.    In  Calhoun,  supra  ,  the  petitioner 
claimed  a  defect  in  the  indictment  where  the  unlawfulness  of  the  knowing 
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importation  was  not  alleged,  whereas  in  Robinson,  supra,  the  claimed  defect 
was  failure  to  allege  knowledge.    See  Stein  v.  United  States,  313  F.  2d    518 
(9lh  Cir.   1962)  and  Palomino  v.  Umted  States.  318  F.2d  613  (9th  Cir.   1963). 
The  Palomino  case  would  seem  to  directly  control  the  question  of  the  alleged 
insufficiency  of  the  indictment  in  this  appeal.    In  that  case,  the  facts  were 
substantially  similar,  the  prosecution  was  under  the  same  statute,  and  the 
indictment  challengenged  was  phrased  in  terms  of  the  statute  as  here,  without 
specifically  alleging  that  the  narcotic  drug  was  imported  contrary  to  law,  or 
that  Palomino  knew  of  such  illegal  importation. 
At  page  615  the  Court  said 

"on  the  authority  of  Medrano  v.  United  States,  9  Cir.  285  F.2d  23, 
26,  we  conclude  that  such  an  indictment  is  not  fatally  defective... 
The  sufficiency  of  an  indictment  is  to  be  determine  on  the  basis  of 
practical  rather  than  technical  considerations,  and  it  is  not  the  law 
that  to  charge  conspiracy  to  commit  an  offense,  all  the  elements  be 
alleged  .    ." 

Fiano  v.  United  States,  291  F.2d  113  (9th  Cir.   1961). 
Here  all  essential  elements  were  either  alleged  or  are  necessarily  to  be 
implied  from  what  was  set  forth  in  the  statute  itself.    Appellant  was  at  all 
times  represented  by  competent  and  experienced  counsel,  and  there  is  no 
allegation  that  appellant  was  actually  mislead  or  prejudiced  by  tne  language 
used. 
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B.  NO  CVIDLNCE  WAS  ADMITTED  FROM  AN  ILLEGAL  SCARCH  AND 
SEIZURE. 

Appellant  Lewis  apparently  complains  of  a  search  and  seizure  by  local 

officers  of  his  apartment  in  New  York.. 

This  is  a  moot  question,  since  no  evidence  was  introduced  that  came 
from  his  apartment  in  New  York. 

Appellant  points  to  no  place  in  the  record  that  even  hints  any  such 
evidence  was  used. 

See  United  States  v.  Wilson,  368  F.2d  842  (2nd  Cir.   1966). 

C.  THERE  WAS  NO  VIOLATION  OF  DUE  PROCESS. 

Appellants  also  argue  the  prosecution  knowingly  used  false  testimony 
or  somehow  permitted  such  testimony  to  be  used.  Again  appellant  points  to 
no  specific  record  where  the  purported  false  testimony  appears. 

Appellant  Lewis  is  apparently  still  concerned  about  an  alleged  seizure 
of  private  records  and  documents  from  his  apartment  in  New  York,  that  pre- 
vented him  from  defending  his  case.     He  further  "wildly"  alleges  these 
papers  were  not  produced  upon  demand  by  the  United  States  Attorney. 

Again,  there  is  no  record  of  such  papers  being  seized  and  no  record 
of  any  demand  on  the  United  States  Attorney. 

Further,  if  they  are  to  be  used  only  for  the  purpose  represented,  that  is 

just  to  show  appellant  Lewis  and  McNeal  in  their  proper  perspective,  the 

relevance  would  be  doubtful. 
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D.     NO  ADMISSIBLE  EVIDENCE  WAS  ADMITTED. 

1.     The  Hearsay  Testimony  of  McNeal  and  Nesmith  Concerning 
White's  and  Lewis'  Statements  to  them  were  Limited  in 
Application  to  the  Declarant  by  the  Trial  Court's  Instructions. 
Relevant  declarations  or  admissions  of  a  conspirator  made  in  the 
absence  of  the  co-conspirator,  and  not  in  furtherance  of  the  conspiracy,  may 
be  admissible  in  a  trial  for  conspiracy  as  against  the  declarant  to  prove 
declarant's  participation.    The  Court  must  make  it  clear  at  the  time  of 
admission  and  by  it's  instructions  that  the  evidence  is  limited  to  the  declarant 
only. 

Lutwak  V.  United  States,  344  U.  S.  604  (1952) 
Each  defendant  must  be  connected  with  the  alleged  conspiracy  by 
evidence  independent  of  the  statements  of  co-conspirators  before  the  latter 
are  admissible  against  him. 

Hansen  v.  United  States,  326  F.2d  152,  155  (9th  Cir.  1963) 
After  the  prima  facie  showing  of  conspiracy  and  concert  of  action,  it  is 
proper  to  admit  testimony  concerning  conversations  of  a  witness  with  a  co- 
conspirator outside  the  presence  of  the  defendant. 

Shibley  v.  United  States,  237  F.2d  327(9th  Cir.   1956) 
Everty  act  or  declaration  of  each  member  of  a  conspiracy  done  or  made 
in  furtherance  of  said  conspiracy  is  considered  the  act  and  declaration  of  all 
the  conspirators  and  is  evidence  against  each  of  them. 

Barrett  v.  United  States,  171  F.2d  721 ,  722  (9th  Cir.  1949) 
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The  co-conspirator's  assertion  doctrine  has  developed  as  a  reasonable 

extension  of  the  rule  excepting  admissions  of  a  party  from  the  hearsay  pro- 
hibitions 

"Declarations  of  one  conpirator  may  be  used  against  the  other  con- 
spirator not  present  on  the  theory  that  the  declarant  is  the  agent  of 
the  other,  and  the  admissions  of  one  are  admissible  against  both 
under  a  standard  exception  to  the  hearsay  rule  applicable  to  the 
statements  of  a  party." 
quoting    Lutwak  v.  United  States,  supra  at  p.  617.      Such  assertions  con- 
stitute vicarious  admissions  chargeable  against  all  conspirators. 

Wolcher  v.  United  States,  233  F.2d  748,  750  (9th  Cir.   1956) 
For  a  co-conspirator's  declaration  to  avoid  being  classed  as  hearsay 
three  prerequisites  must  be  met; 

1)  The  declaration  must  be  in  furtherance  of  the  conspiracy; 

2)  it  must  have  been  made  during  the  pendency  of  the  conspiracy; 

3)  there  must  be  independent  proof  of  the  existence  of  the  con- 
spiracy and  of  the  connection  of  the  declarant  and  defendant 

with  It. 

Carlo  V.  United  States,  314  F.2d  718,  735  (9th  Cir.   1963) 
All  testimony  at  any  trial  relating  to  prior  statements  or  acts  is  given 
subsequent  to  any  alleged  conspiracy.     But  this  alone  does  not  make  it  in- 
admissible.   So  long  as  the  testimony  relates  to  events  occuring  prior  to 
termination  of  the  conspiracy,  it  is  fundamental  that  the  testimony  of  one 

conspirator  is  admissible  as  to  the  statements  of  all  the  conspirators  where 
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it  relates  to  communications  made  during  and  in  the  course  of  tne  conspiracy. 

Murray  v.   United  States.  250  F.2d  489,  491  (9th  Cir.   1957) 

The  rule  is  well  established  that  the  declarations  of  a  conspirator  may 
be  used  against  another  conspirator,  not  present,  on  the  theory  that  the 
declarant  is  the  agent  of  the  other,  and  the  admissions  of  one  are  admissible 
against  both  under  a  standard  exception  to  the  hearsay  rule. 

United  States  v.  Accardi,  342  F.2d  697,  700  (2nd  Cir.   1965) 

Lutwak  V.  United  States,  344  U.  S.  at  p.   617 
Such  declarations  can  be  used  against  the  co-conspirator  only  when  made  in 
furtherance  of  the  conspiracy. 

The  jury  was  periodically  instructed  throughout  the  trial  as  to  the  fore- 
going limitations  and  then  properly  instructed  on  the  law  of  conspiracy  at  the 
close  of  the  trial.  (R.T.  388-393).    The  hearsay  portion  of  the  instruction 
clearly  sets  forth  the  law  on  this  point.  (R.T.  392-393). 

In  the  case  at  hand,  it  is  clear  that  the  Court  was  proceeding  with 
caution.    Judge  Kunzel  told  the  jury  "you  must  view  with  caution  any  testi- 
mony concerning  a  statement  supposedly  made  outside  the  Courtroom  by  a 
defendant."     (R.T.  381).     The  Court  also  instructed  on  witnesses  who  have 
"self-interest"  or  who  are  "accomplices" .     (R.T.  383). 

E.     THE  PROSECUTOR  WAS  NOT  GUILTY  OF  MISCONDUCT  THROUGH 
PREJUDICIAL  STATEMENTS  IN  THE  ARGUMENT. 

In  looking  over  the  argument  for  the  government,  it  appears  to  consist 

of  approximately  33  pages.    The  only  statement  of  all  these  mentioned  by 
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appellants  that  appear  worthy  of  consideration  in  this  category  is  the  state- 
ment "the  government  knows  what  the  truth  is."  (R.T.   367). 

Taken  out  of  context,  it  has  the  appearance  of  an  unfortunate  utterance 
but  taken  in  its  intended  light  of  emphasizing  the  truthfulness  of  McNeal 
and  punishment  for  perjury  if  he  should  be  found  lying,  while  not  a  statement 
that  would  inspire  pride  of  authorship,  it  is  not  so  prejudicial  as  to  require 
reversal. 

The  statement  is  a  very  small  p>art  of  a  rather  lengthy  argument.    The 
statement  was  immediately  withdrawn  and  the  jury  instructed  to  disregard  the 
remark.     The  remaining  portion  of  the  argument  appears  to  be  supported  by 
the  evidence.    The  Court  also  instructed  the  jury  that  statements  and  arguments 
of  counsel  are  not  evidence.     (R.T.   378,  381). 

The  jury  was  told  by  appellee's  counsel  that  "you  are  the  sole  judge  of 
the  facts,  so  if  I  misquote  any  of  the  evidence,  it  is  as  you  find  it  to  be." 
(R.T.  323). 

F.     THE  JURY  WAS  PROPERLY  INSTRUCTED  ON  CIRCUMSTANTIAL 
EVIDENCE. 

Appellant  contends  (at  page  37  of  appellant's  brief)  that  the  Trial  Court 
erred  in  not  instructing  the  jury  that  if  circumstantial  evidence  can  be  recon- 
ciled with  either  the  theory  of  innocence  or  the  theory  of  guilt,  the  theory 
of  innocence  must  be  adopted.      In  other  words,  he  contends  that  the  proper 
instruction  must  state  that  the  government  cannot  convict  on  circumstantial 

evidence  unless  it  excludes  every  reasonable  hypothesis  other  than  that  of 
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guilt. 

This  is  not  the  law  as  enunciated  by  the  United  States  Supreme  Court, 
or  as  followed  by  the  Ninth  Circuit.      The  leading  case  is  Holland  v.  United 
States  ,  348  U.S.   121(1954).      In  that  case ,  a  similar  instruction  was  re- 
quested by  the  defense  and  rejected.    The  court,  in  upholding  the  tenth 
Circuit's  rulings,  said  at  page  139, 

"the  better  rule  is  that  where  the  jury  is  properly  instructed  on 
the  standards  for  reasonable  doubt,  such  an  additional  instruction 
on  circumstantial  evidence  is  confusing  and  incorrect.    Circumstan- 
tial evidence  in  this  respect  is  mtinsically  no  different  from  testi- 
monial evidence  ....      In  both  instances,  a  jury  is  asked  to  weigh 
the  chances  that  the  evidence  correctly  points  to  guilt  against  the 
possibility  of  inaccuracy  or  ambiguous  inference  in  both  the  jury 
must  use  its  experience  with  people  and  events  in  weighing  the 
probabilities.     If  the  jury  is  convinced  beyond  a  reasonable  doubt, 
we  can  require  no  more." 
This  is  the  position  of  the  Ninth  Circuit. 

See  Stranqway  v.  United  States,  312  F.2d  283  (9th  Cir.   1962)  cert. 
denied,  373,  U.   S.  903  (1963). 

Appellant  does  not  contend  that  improper  instruction  was  given  the 
jury  concerning  reasonable  doubt,  and  as  can  be  seen  at  pages  377  and  378 
of  the  Reporter's  Transcript,  such  instruction  was  fully  given.     Further,  the 
Court  properly  discussed  circumstantial  evidence  and  its  relationship  to 
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reasonable  doubt  in  clear  language  such  as  thai  approved  in  Holland,  supra. 

The  instruction  on  possession  was  offered  by  counsel  for  the  govern- 
ment (C.T.IO)  and  was  objected  :o  by  appellant  White's  counsel.  (R.T.299  ,300! 

The  Court  refused  to  give  the  instruction  and  no  further  objection  was 

raised  by  either  counsel  (R.T.   321) . 

On  the  facts  in  this  case  there  is  no  plain  error. 

Appellant's  remaining  argument  on  instructions  appears  to  carry  little 
merit. 

G.      NO  EVIDENCE  WAS  ADMITTED  IN  VIOLATION  OF  THE  RULES 
LAID  DOWM  IN  ESCOBCDO.  MASSIAH.  AND  MIRANDA. 

Appellant  contends  that  his  rights  under  the  Fourth  Amendment,  allowing 
exclusion  of  evidence  obtained  by  an  illegal  search  and  seizure,  were  violated. 
There  is  nothing  in  the  record  to  substantiate  this  claim.    Appellant  bases  his 
contention  on  the  fact  that  evidence  of  a  conversation  between  appellant 
Lewis  and  McNeal  was  admitted  at  trial.     The  conversation  took  place  in  Lewis' 
apartment  in  New  York,  after  McNeal  had  been  arrested,  and  later  released. 
In  support  of  his  contention  that  this  evidence  was  illegally  obtained,  peti- 
tioner cites  the  case  of  Silverman  v.  United  States,  365  U.  S.  505  (1960), 
which  held  that  statements  overheard  by  an  officer  at  a  time  when  he  was 
trespassing  upon  defendant's  premises,  must  be  excluded  under  the  Fourt 
Amendment. 

The  facts  of  that  case  are  clearly  distinguishable  from  the  appeal  at 
hand.    In  Silverman,  supra,  the  officers  committed  a  physical  trespass  by 
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inserting  u  spiko  mike  into  defendant's  wall.    In  the  instant  case,  however, 
there  was  no  trespass  at  all.     McNeal  was  freely  admitted  to  the  premises  by 
his  associate,  Lewis.    The  Court  in  Silverman  specifically  limited  its  holding 
to  cases  of  actual  trespass. 

Next,  appellant  seeks  to  find  a  violation  of  the  Sixth  Amendment  right 
to  counsel  in  this  case,  alleging  that  it  is  parallel  to  Massiah  v.  United 
States,  377  U.  S.   201  (1963).     In  Massiah,  the  defendant  was  arrested, 
then  released  on  bail.    While  he  was  out  on  bail,  the  authorities  surrepti- 
tiously obtained  incriminating  statements  from  him.    This  was  held  to  be  a 
violation  of  Massiah' s  right  to  counsel,  as  he  had  already  been  indicted. 
McNeal  was  not  sent  to  Lewis's  apartment  by  officers.       In  the  instant  case, 
appellant  Lewis  had  not  yet  been  arrested,  indicted,  or  in  any  way  deprived 
of  his  freedom  of  movement,  at  the  time  he  made  the  statements.    He  was 
nerely  a  suspect. 

The  Trial  Court  considered  Massiah  as  inapplicable  (R.T.   157).    Appel- 
lant admits  that  this  case  will  not  fit  withm  the  rule  of  Massiah,  but  attempts 
to  apply  it  by  analogy  oy  tne  further  step  of  grafting  on  a  mistaken  interpre- 
tation of  Escobedo  v.  Illinois,  378  U.  S.  478  (1964).      It  is  true  that 
Escobedo  broadened  the  protection  afforded  by  Massiah,  but  by  no  stretch  of 
the  imagination  can  that  case  be  given  the  interpretation  sought  by  appellant. 
Petitioner  contends  that  the  right  to  counsel  should  extend  to  appellant  Lewis 
because  the  investigation  had  begun  to  "focus"  upon  him.    It  is  true  that 
under  Escobedo  the  right  to  counsel  may  attach  before  indictment.    It  attaches 

-20- 


when  a  police  investigation  is  no  longer  a  general  inquiry,  but  has  begun  to 
focus  on  a  particular  suspect,  in  police  custody.    What  appellant  fails  to 
consider  is  the  final  element  of  custody,  which  is  indispensible  even  under 
Escobedo.      It  is  clear  that  Lewis  was  not  and  had  not  been  in  custody  at  the 
time  he  made  the  statements  admitted  into  evidence. 

Appellant  makes  a  final  attempt  to  find  a  constitutional  violation  when 
he  alleges  that  Lewis  was  denied  his  right  under  the  Fifth  Amendment  not  to 
incriminate  himself.    In  support  thereof,  appellant  cites  Miranda  v.  Arizona, 
384  U.  S.  436  (1966).     Petitioner  claims  that  Lewis  was  denied  this  right 
because  he  was  not  warned  of  his  right  to  silence  prior  to  giving  the  incrimin- 
ating statements  in  his  apartment.    This  contention  can  be  easily  disposed  of 
on  two  grounds. 

First,  Miranda,  like  Escobedo,  requires  more  than  the  focusing  of  the 
investigation  on  a  particular  suspect.    It  requires  that  the  suspect  be  in 
custody  or  be  deprived  of  his  freedom  of  action.     Clearly,  that  was  not  the 
situation  in  this  case. 

Second, the  rules  established  in  Miranda  are  not  to  be  applied  retroact- 
ively to  cases  where  trial  began  before  the  decision  in  Miranda.    This  was 
such  a  case . 

Pembrook  v.  Wilson,  370  F.2d  37  (9th  Cir.   1966) 

Spiqner  v.  United  States,  369  F.2d  686  (9th  Cir.   1966) 

Collins  V.  Wilson,  368  F.2d  995  (9th  Cir.   1966). 

Also,  the  record  is  clear  that  McNeal  was  not  an  agent  of  the  govern- 
ment.  _^^_ 


VI  . 
CONCLUSION 
For  the  foregoing  rcdsons,  it  is  respectfully  suommed  mat  tne  jury 
verdict  of  guilty  in  the  Court  below  should  be  affirmed. 


Respectfully  submitted, 

EDWIN  L.  MILLER,  JR.  , 

United  States  Attorney, 

SHELBY  R.  GOTT, 

Assistant  U.S.  Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this  brief,  I  have 
examined  Rules  18,   19  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 
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IN    THE    UNITED   STATES   COURT   OF   APPEALS 

FOR   THE   NINTH   CIRCUIT 

GARY   CHARLES  DeJONG, 

Appellant, 
vs. 
UNITED   STATES  OF   AMERICA, 

Appellee. 

APPELLEE'S   BRIEF 


STATEMENT  OF    PLEADINGS   AND 
FACTS  DISCLOSING  JURISDICTION 


On  June  30,    1965,    the  Federal  Grand  Jury  for  the  Southern 
District  of  California  returned  an  Indictment  in  eight  counts.     Count 
One  of  the  Indictment  charged  the  appellant  with  knowingly  receiving, 
concealing,    and  facilitating  the  transportation  and  concealment  of 
marihuana,    in  violation  of  Title  21,    United  States  Code,    Section 
176a.     Count  Two  of  the  Indictment  charged  the  appellant  with 
knowingly  selling,    to  an  undercover  assistant  of  the  Federal  Bureau 
of  Narcotics,    marihuana  which  had  been  imported  into  the  United 
States  contrary  to  law,    in  violation  of  Title  21,    United  States  Code, 

1. 


Section  176a  IC.  T.    2.    3].    -I 

Only  Counts  One  and  Two  relate  to  appellant.     There  were 
several  other  defendants  named  in  those  and  other  counts  of  the 
Indictment.     These  were:    Gary  Lee  Tronmpeter,    Alan  Hann  Oelke, 
Leon  T.    Graves,    and  John  Edward  Oelke.     Tronmpeter  and  Alan 
Oelke  were  the  only  defendants  named  in  Counts  One  and  Two, 

other  than  appellant.      Pursuant  to  pleas  of  not  guilty  by  all  defend- 

2/ 
ants,    trial  by  jury  was  set  for  August  2,    1965  [C.  T.  -A,    33,    62).  — 

On  August  2,    1965,    prior  to  empanelling  of  the  jury,    defend- 
ant Gary  Lee  Tronmpeter  changed  his  plea  to  guilty.     Also  prior 
to  empanelling  of  the  jury,    counsel  for  appellant  DeJong  moved  for 
a  severance  and  separate  trial  for  his  client,    on  the  ground  that 
Counts  One  and  Two  of  the  Indictment,    in  which  DeJong  was  charged, 
were  based  upon  transactions  unrelated  to  the  other  counts  (R.  T.  - 
A  17-21].    _'     This  motion  was  denied  without  prejudice.     There- 
after a  jury  was  empanelled  and  sworn  to  try  the  defendants  then 
remaining,    who  were  Alan  Oelke,   John  Oelke,    Leon  T.   Graves, 
and  appellant  DeJong  [R.  T.  -A  26-44]. 

Subsequent  to  empanelling  and  swearing  of  the  jury  as 
aforesaid,    the  defendant  Alan  Oelke  changed  his  plea,    then  pleading 


Ij  "C.  T.  "  refers  to  Clerk's  Transcript. 

2/  "C.  T.  -A"  refers  to  the  Clerk's  Transcript  in  a  related 

appeal,    Oelke  and  Graves  v.    United  States,    No.    20864, 
pending  before  this  Court.     This  transcript  contains  material  rele- 
vant to  both  appeals,    which  is  missing  from  the  present  transcript. 

3/  "R.  T.  -A"  refers  to  the  Reporter's  Transcript  in  the  related 

~  appeal,    Oelke  and  Graves  v.    United  States,    No.    20864, 

pending  before  this  Court. 


guilty  to  Counts  Two,    Seven  and  Eight  of  the  Indictment  (R.  T.  -A 
57].     Since  the  activities  of  Alan  Oeike  appeared  to  the  Court  to  be 
the  only  connecting  link  between  the  offenses  charged  to  John  Oelke 
and  Graves  (charged  in  Counts  Seven  and  Eight  of  the  Indictment), 
and  the  offenses  charged  to  appellant  DeJong,    the  Court  thereafter, 
on  August  3,    1965,   granted  appellant  DeJong's  motion  for  a  sever- 
ance in  the  interests  of  justice  for  all  defendants  concerned  (R.  T. 

4/ 
4-14].   —      The  jury  already  empanelled  was  then  used  to  try 

appellant  DeJong  separately  from  any  other  defendant  named  in  the 

Indictment. 

On  August  5,    1965,    the  jury  returned  a  verdict,    finding 
appellant  guilty  of  the  violation  of  Title  21,    United  States  Code, 
Section  176a,    as  charged  in  Counts  One  and  Two  of  the  Indictment 
[R.  T.    497,    498]. 

On  August  31,    1965,    after  the  Court  denied  a  motion  for  a 
new  trial  [C.  T.    83],    appellant  was  sentenced  to  a  term  of  five  years, 
pursuant  to  Title  21,    United  States  Code,    Section  176a  [R.  T.    506]. 

Appellant  filed  a  timely  notice  of  appeal  on  September  8, 
1965  [C.  T.    88]. 

Jurisdiction  of  the  District  Court  was  based  on  Title  21, 
United  States  Code,    Section  176a,    and  Title  18,    United  States  Code, 
Section  3231. 

Jurisdiction  of  this  Court  is  based  on  Title  28,    United  States 
Code,    Sections  1291  and  1294(1). 


4/  "R.  T.  "  refers  to  Reporter's  Transcript. 

3. 


II 

STATUTES  INVOLVED 

Title  21,    United  States  Code,   Section  176a,    reads  as 
follows: 

"Notwithstanding  any  other  provision  of  law, 
whoever,    knowingly,    with  intent  to  defraud  the  United 
States,    imports  or  brings  into  the  United  States  mari- 
huana contrary  to  law,    or  smuggles  or  clandestinely 
introduces  into  the  United  States  marihuana  which 
should  have  been  invoiced,    or  receives,    conceals, 
buys,    sells,    or  in  any  manner  facilitates  the  tran- 
sportation,   concealment,    or  sale  of  marihuana  after 
being  imported  or  brought  in,    knowing  the  same  to 
have  been  imported  or  brought  into  the  United  States 
contrary  to  law,    or  whoever  conspires  to  do  any  of 
the  foregoing  acts,    shall  be  imprisoned  not  less  than 
five  or  more  than  twenty  years  and,    in  addition,    may 
be  fined  not  more  than  $20,  000.     For  a  second  or 
subsequent  offense  (as  determined  under  section 
7237(c)  of  the  Internal  Revenue  Code  of  1954),    the 
offender  shall  be  imprisoned  for  not  less  than  ten 
or  more  than  forty  years  and,    in  addition,    may  be 
fined  not  more  than  $20,  000. 

"Whenever  on  trial  for  a  violation  of  this 
subsection,    the  defendant  is  shown  to  have  or  to 
4. 


have  had  the  marihuana  in  his  possession,    such  pos- 
session shall  be  deemed  sufficient  evidence  to  authorize 
conviction  unless  the  defendant  explains  his  possession 
to  the  satisfaction  of  the  jury. 

"As  used  in  this  section,    the  term  'marihuana' 
has  the  meaning  given  to  such  term  by  section  4761 
of  the  Internal  Revenue  Code  of  1954.  " 

III 
QUESTIONS    PRESENTED 

1.  Was  appellant  deprived  of  his  right  to  jury  trial, 
either  by  virtue  of  the  fact  that  his  peremptory  challenges  to  the 
jury  panel  were  exercised  jointly  with  two  other  defendants  who 
were  subsequently  withdrawn  from  the  trial,    or  by  virtue  of  the 
Court's  failure  to  discharge  the  jury  after  withdrawal  of  such  de- 
fendants? 

2.  Did  the  Court  err  in  failing  to  direct  a  verdict  of 

acquittal  on  the  ground  that  the  evidence  was  insufficient  to  show 
his  involvement  in  a  sale  of  marihuana?     Was  there  sufficient 
evidence  that  appellant  facilitated  concealment,    transportation 
and/or  sale  of  marihuana? 

3.  Did  the  Court  err  in  admitting  to  evidence  expert 
testimony  by  an  agent  of  the  Federal  Bureau  of  Narcotics  as  to  the 
probable  source  of  the  marihuana  introduced  at  trial? 

4.  Did  the  Court  err  in  refusing  appellant's  offer  of 

5. 


proof  which  was  intended  to  show  that  the  paper  in  which  the  mari- 
huana introduced  at  trial  was  wrapped  could  have  had  a  domestic 
source  rather  than  a  source  in  Mexico? 

5.  Was  there  evidence  at  trial  that  appellant  knew  of 
the  unlawful  importation  of  the  marihuana  which  was  introduced  in 
evidence? 

6.  Did  the  Court  err  in  instructing  the  jury  with  respject 
to  the  offense  of  aiding  and  abetting  and  regarding  facilitation? 

7.  Did  the  Court  err  in  admitting  into  evidence  testi- 
mony relating  to  appellant's  past  arrests?  If  so,  was  such  error 
harmless  ? 

8.  Did  the  Court  err  in  refusing  to  order  a  Bill  of 
Particulars  which  complied  with  defendant's  request? 

IV 
STATEMENT  OF   FACTS 

On  June  5,    1965,    at  approximately  7:00  P.  M.  ,    Gordon 
Douglas  Brucker,    an  informant  of  the  Federal  Bureau  of  Narcotics, 
went  for  a  visit  to  the  home  of  appellant  Gary  Charles  DeJong,    at 
845  Glenway,    Inglewood,    California  [  R.  T.    26].      Brucker  had  been 
acquainted  with  appellant  for  approximately  two  years  prior  to  that 

date  [R.  T.    26]. 

At  that  time,    Brucker  and  appellant  had  a  conversation 
about  marihuana.     Appellant  stated  that  he  had  no  marihuana,    but 
that  he  expected  delivery  of  an  ounce  of  marihuana  within  a  few 

6. 


minutes  [H.  T.    27].     Appellant  made  a  telephone  call  and  asked  the 
party  on  the  other  end  of  the  line  to  bring  over  two  ounces  of  mari- 
huana,   one  for  himself  and  one  for  Brucker  (R.  T.    27J. 

Following  the  telephone  call,    Brucker  asked  appellant 
whether  appellant  could  obtain  two  kilograms  of  marihuana  (R.  T. 
28].     Appellant  replied  that  he  was  acquainted  with  someone  who 
had  just  received  a  shipment  of  a  hundred  kilograms  of  marihuana 
from  Mexico  and  that  he  could  obtain  two  kilograms  from  this 
source  [R.  T.    29]. 

Subsequently,    during  the  same  visit  on  June  5,    1965,    one 
Gary  Tronmpeter  arrived  at  appellant's  apartment  and  delivered 
two  ounces  of  marihuana,    one  ounce  going  to  appellant  and  the  other 
ounce  to  Brucker  [R.  T.    31].      Brucker  paid  appellant  $10.  00  for  his 
ounce  of  marihuana  [R.  T.    32]. 

Before  Gary  Tronmpeter  left  appellant's  residence,    there 
was  a  conversation  between  appellant,    Brucker  and  Tronmpeter 
concerning  marihuana.     During  the  course  of  this  conversation, 
Brucker  asked  Gary  Tronmpeter  whether  Tronmpeter  could  get  him 
two  kilograms  of  marihuana.     Tronmpeter  replied  that  he  could, 
and  the  price  would  be  $120  per  kilogram.     It  was  agreed  that  this 
marihuana  would  be  delivered  by  Tronmpeter  to  Brucker  on  Monday, 
June  7,    1965,    at  appellant's  residence  at  845  Glenway  in  Inglewood. 
Appellant  agreed  to  these  arrangements,    whereupon  Tronmpeter 
left  [R.  T.    32-33].      Brucker  and  appellant  agreed  at  this  time  that 
appellant  would  receive  two  ounces  of  marihuana  for  setting  up  the 
Brucker-Tronmpeter  deal  IR.  T.    39-40]. 
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On  June  7,    1965,    Brucker  met  with  agents  of  the  Federal 
Bureau  of  Narcotics  at  the  Federal  Court  House  in  Los  Angeles, 
at  about  5:30  P.  M.     At  that  time  Brucker  placed  a  telephone  call 
to  appellant.     Brucker  then  spoke  to  appellant  on  the  telephone  and 
their  conversation  was  monitored  by  an  agent  of  the  Federal  Bureau 
of  Narcotics  [R.  T.    34-35].     During  this  conversation  Brucker 
asked  DeJong  if  the  transaction  for  purchase  of  two  kilograms  of 
marihuana  was  still  set  for  7:00  that  evening,    and  appellant  re- 
plied that  it  was  [R.  T.    36].      Brucker  confirmed  that  he  would  be 
at  appellant's  residence  at  7:00  P.  M.    sharp  [R.  T.    36]. 

Following  Brucker' s  telephone  conversation  with  appellant 
on  June  7,    1965.    Brucker  was  searched  by  narcotic  agents  and 
given  $240  official  government  advance  funds  with  which  to  make 
his  purchase  of  marihuana  from  Tronmpeter.     Then  Brucker  and 
the  agents  proceeded  to  appellant's  residence,    arriving  there  at 
about  five  minutes  past  seven  in  the  evening  [R.  T.    36,    37].     Brucker 
drove  in  his  own  car.      Brucker  met  appellant,    Tronmpeter  and  one 
Alan  Oelke  at  the  foot  of  the  stairs  leading  to  appellant's  apartment 
[R.  T.    37].     Tronmpeter  introduced  Brucker  to  Alan  Oelke,    and 
appellant  assured  Brucker  that  the  marihuana  was  there  for  the 

sale  [R.  T.    38]. 

At  appellant's  apartment,    Tronmpeter  and  Alan  Oelke 
agreed  to  meet  Brucker  for  consummation  of  the  sale  at  a  parking 
lot  at  the  corner  of  La  Cienega  and  Centinela  Boulevards  [R.  T.  40]. 
Brucker  told  DeJong  he  would  see  him  later,    then  drove  to  the 
parking  lot  where  he  was  met  by  Tronmpeter  and  Oelke  [R.  T.   41]. 

8. 


At  the  parking  lot,    Alan  Oelke  got  out  of  his  car  and  got 
into  Brucker's  car,    into  the  passenger  seat.     At  that  time  Alan 
Oelke  was  carrying  a  brown  paper  sack  containing  two  bricks  of 
marihuana.     Oelke  placed  the  bag  on  the  front  seat  of  Brucker's 
car  [R.  T.    42).      Brucker  then  paid  to  Oelke  the  $240  advance  funds 
and  took  delivery  of  the  marihuana  [  R.  T.    44].      The  sack  and  two 
bricks  of  marihuana  were  identified  and  admitted  in  evidence  at 
the  trial  below  [  K.  T.    44]. 

Thereafter,    when  the  transaction  with  Oelke  and  Tronmpeter 
had  been  completed,    Brucker  met  agents  of  the  Federal  Bureau  of 
Narcotics  at  a  nearby  location.     At  this  time  he  was  again  searched 
for  money  or  other  narcotics,    with  negative  results  [R.  T.    44]. 
Brucker  then  delivered  the  marihuana  which  he  had  purchased  to 
agent  Theodore  Yanello  of  the  Federal  Bureau  of  Narcotics  [R.  T.  44]. 

V 

ARGUMENT 


APPELLANT  WAS   NOT  DEPRIVED   OF 
HIS    RIGHT    TO   JURY    TRIAL   AT    THE 
TRIAL    BELOW,    EITHER    BY    VIRTUE 
OF    THE    FACT   THAT   HIS    PEREMPTORY 
CHALLENGES    TO   THE   JURY    PANEL 
WERE    EXERCISED   JOINTLY    WITH 
OTHER   DEFENDANTS    WHO   WERE   SUB- 
SEQUENTLY   WITHDRAWN   FROM    THE 
TRIAL,    OR    BY    VIRTUE   OF    THE   COURT'S 
FAILURE    TO  DISCHARGE    THE   JURY 
AFTER   WITHDRAWAL  OF   SUCH   DEFEND- 
ANTS. 


As  appears  from  the  factual  account  contained  in  Section  I, 

9. 


supra,    when  the  jury  was  selected,    impanelled  and  sworn  in  the 
trial  court  there  were  four  defendants  before  the  court:    Alan 
Oelke,    John  Oelke,    Leon  T.    Graves,    and  appellant  DeJong.     Sub- 
sequently Alan  Oelke  changed  his  plea  to  guilty  and  John  Oelke  and 
Graves  were  severed  out  of  the  trial,    leaving  appellant  the  sole 
defendant  to  be  tried  by  that  jury. 

Appellant  now  assigns  as  error  the  failure  of  the  trial  judge 
to  permit  him  to  select  another  jury  to  try  himself  alone.     Appel- 
lant objects  to  having  had  to  share  the  ten  peremptory  challenges 
allotted  to  the  four  defendants  at  the  time  the  jury  was  selected. 
Appellant  cited  no  authority  for  his  position. 

The  rule  is  that  the  defendants,    no  matter  how  many  of 
them  there  are.    are  entitled  to  ten  peremptory  challenges  in  this 
type  of  case,    and  no  more.      Rule  24(b)  of  Federal  Rules  of  Criminal 
Procedure  provides  in  pertinent  part: 

"If  the  offense  charged  is  punishable  by  imprisonment 
for  more  than  one  year,    the  government  is  entitled 
to  6  peremptory  challenges  and  the  defendant  or 
defendants  jointly  to  10  peremptory  challenges.    .    .    . 
If  there  is  more  than  one  defendant,    the  court  may 
allow  the  defendants  additional  peremptory  challenges 
and  permit  them  to  be  exercised  separately  or  jointly.  " 
It  is  clear  that  use  of  the  word  "may"  in  the  final  sentence  of  Rule 
24(b)  confers  on  the  trial  court  a  discretion,    but  not  a  duty,    to 
allow  additional  peremptory  challenges  to  multiple  defendants. 
Appellant's  assignment  of  prejudicial  error  to  the  trial  court's 
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failure  to  allot  ten  peremptory  challenges  to  himself  alone,    when 
there  were  other  defendants  involved  in  selecting  the  jury,    is  with- 
out legal  foundation. 

It  is  a  common  circumstance  that  multiple  defendants  may 
be  involved  at  the  earliest  stages  of  a  trial,    and  later  the  number 
of  defendants  will  be  reduced  to  one.     This  could  occur,    for  example, 
when  a  motion  for  judgment  of  acquittal  is  granted  for  less  than 
all  of  the  defendants,    as  well  as  where  less  than  all  defendants 
change  their  plea  to  guilty.     To  contend  that  these  developments 
would  require  selection  of  a  new  jury  so  that  the  remaining  defend- 
ant may  exercise  ten  peremptory  challenges,    is  to  contend  for  a 
bizarre  and  erroneous  rule  of  law. 

The  authority  of  the  Supreme  Court  to  make  Rule  24(b),    as 
well  as  the  other  federal  rules,    is  clear  in  the  statute.    Title  18, 
United  States  Code,    Sections  3771,    3772.     There  is  no  basis  to 
question  the  validity  or  construction  of  that  Rule. 

Moreover,    the  record  reflects  that  appellant's  trial  was 
severed  from  that  of  his  co-defendants  at  his  own  motion.     Having 
contended  for  and  received  a  separation  of  his  trial  subsequent  to 
swearing  of  the  jury,    appellant  accepted  the  burdens  as  well  as  the 
benefits  of  a  separate  trial.     Further,    the  record  shows  that  appel- 
lant's counsel  did  not  designate  any  prospective  juror  whom  he 
wished  to  challenge  and  whom  he  was  unable  to  challenge. 

Further  reasons  assigned  by  appellant  to  the  impropriety 
of  his  having  been  tried  by  the  particular  jury  empanelled  are: 
(1)    that  that  jury  was  read  the  eight-count  Indictment  involving 
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other  defendants  as  well  as  appellant;     and  (2)  that  the  jury  was 
exposed  to  a  large  exhibit  of  marihuana  which  pertained  solely  to 
defendants  other  than  appellant.     These  contentions  are  not  support- 
able by  case  law,    nor  has  appellant  sought  to  support  them.     In 
many  cases  where  a  single  defendant  is  on  trial  the  Indictment 
refers  as  well  to  other  defendants  not  being  tried:    to  say  that  the 
reading  of  such  an  Indictment  is  prejudicial  error  is  simply  to 
make  an  unsupported  assertion. 

There  is  nothing  in  the  record  on  this  appeal  which  would 
indicate  that  the  jury  below  was  aware  of  the  contents  of  any  pack- 
ages which  were  brought  into  the  courtroom  prior  to  the  severance 
of  other  defendants.     So  far  as  they  knew  and  so  far  as  the  record 
shows,    those  packages  could  have  contained  any  of  numerous  things 
other  than  marihuana.     On  the  record,    no  error  appears  in  the 
trial  judge's  failure  to  declare  a  mistrial  because  the  jury  saw  the 
exterior  of  such  packages. 


THE    TRIAL  COURT   PROPERLY   RE- 
FUSED  TO   GRANT   APPELLANT'S 
MOTION   FOR   JUDGMENT   OF   ACQUIT- 
TAL;   SINCE    THE   EVIDENCE   WAS 
LEGALLY   SUFFICIENT   TO  SUPPORT 
APPELLANT'S   CONVICTION. 


Appellant  contends  that  there  was  insufficient  evidence  of 
his  facilitation  of  the  sale,    concealment  and/  or  transportation  of 
marihuana  to  support  his  conviction,    and  that  the  trial  court  erred 
in  refusing  his  motion  for  judgment  of  acquittal,    made  pursuant  to 
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Rule  29  of  the  Federal  Rules  of  Criminal  Procedure. 

When  the  appellate  courts  consider  an  attack  upon  the 
sufficiency  of  the  evidence  on  appeal,    the  general  rule  is  that  they 
must  view  the  evidence  at  trial  in  the  light  most  favorable  to  the 
Government. 

Glasser  v.    United  States,    315  U.  S.    60  (1942); 
Noto  V.    United  States.    367  U.S.    290  (1961); 
Stein  V.    United  States,    327  F.  2d  825  (9  Cir.    1964), 
cert,    den.    377  U.S.    970. 
The  evidence  before  the  trial  court  showed  that  appellant 
introduced  Gordon  Douglas  Brucker  to  Gary  Lee  Tronmpeter  for 
the  purpose  of  a  sale  of  marihuana  by  Tronmpeter  to  Brucker  (R.  T. 
37],    and  that  the  sale  was  actually  made.     This  is  a  sufficient  show- 
ing of  facilitation  of  concealment,   transportation,    and/ or  sale  of 
marihuana  on  the  part  of  appellant.     For  to  facilitate  means  to 
make  easy  or  less  difficult.     To  facilitate  in  any  manner  the  tran- 
sportation or  concealment  or  sale  of  marihuana,    within  the  contem- 
plation of  Title  21,    United  States  Code,    Section  176a,    means  will- 
fully to  do  any  act  which  makes  less  difficult  in  any  way  the  con- 
cealment or  transportation  or  sale  of  marihuana. 

Vasquez  v.    United  States,    290  F.  2d  897 
(9  Cir.    1961). 
The  activities  of  appellant,    as  shown  in  the  record,   easily  meet 
this  test  of  "facilitation".     Indeed,    the  record  shows  that  without 
appellant's  knowing  activities  as  intermediary  there  would  have  been 
no  sale  of  marihuana  by  Tronmpeter  or  Oelke  to  Brucker.   for  they 
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would  never  have  met.     The  record  further  shows  that  appellant 
willingly  offered  the  use  of  his  apartment  for  negotiation  of  the 
sale  and  actively  participated  in  such  negotiation. 

The  credibility  of  witnesses  and  the  weight  to  be  given  to 
their  testimony  is  a  matter  within  the  province  of  the  trial  jury 
and  the  trial  court,    which  have  seen  and  heard  the  witnesses. 

Stoppelli  V.    United  States,    183  F.  2d  391 

(9  Cir.    1950).    cert,    den.    340  U.S.    864; 

Norfolk  V.    McKenzie,    1 16  F.  2d  632  (6  Cir.    1941). 
It  is  clear  that  in  the  present  case  there  was  substantial 
evidence  to  support  giving  the  case  to  the  jury,    and  further  sub- 
stantial evidence  to  justify  the  jury's  verdict.     That  being  so,    the 
court  should  sustain  the  verdict  and  conviction. 

Glasser  v.    United  States,    supra; 

Noto  V.    United  States,    supra. 


THE   TRIAL  COURT   PROPERLY   AD- 
MITTED  INTO  EVIDENCE    EXPERT 
TESTIMONY    BY   AN   AGENT   OF    THE 
FEDERAL   BUREAU  OF   NARCOTICS 
AS   TO   THE    PROBABLE   SOURCE   OF 
THE    MARIHUANA   WHICH    WAS  PLACED 
IN   EVIDENCE   AT   TRIAL. 


At  trial,    the  Government  sought  to  prove  that  the  marihuana 
admitted  in  evidence  against  appellant  had  been  brought  into  the 
United  States  unlawfully  from  a  foreign  country,    and  specifically 
from  Mexico.     For  this  purpose  the  Government  qualified  Agent 
Theodore  Yanello  of  the  Federal  Bureau  of  Narcotics  as  an  expert 
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witness  on  the  orijjin  of  the  packages  of  marihuana. 

Agent  Yanello's  testimony  was  to  the  following  effect:    That 
he  had  fourteen  years  of  experience  with  the  Federal  Bureau  of 
Narcotics,    investigating  marihuana  ceases  (R.  T.    135);     that  he  had 
participated  in  the  investigation  of  the  instant  case  (R.  T.    134-137); 
that  in  fourteen  years  he  had  worked  on  125  to  150  cases  involving 
marihuana,    in  the  States  of  Washington,    Nevada,    and  California, 
and  in  Mexico  [R.  T.    137];    that  he  had  worked  on  twenty  or  twenty- 
five  cases  in  Mexico  [R.  T.    138].     Agent  Yanello  further  testified 
that  in  his  opinion  the  two  bricks  in  evidence  had  come  from 
Mexico  [R.  T.    140].     His  reasons  for  this  opinion  were  as  follows: 
The  marihuana  was  compressed  in  kilogram  quantities,    the  kilo- 
gram being  a  system  of  measure  used  in  Mexico  but  not  in  the 
United  States  [  R.  T.    140];     it  was  compressed  into  brick  form  [R.  T. 
141];    the  type  of  wrapping  on  the  two  bricks  was  the  type  used 
characteristically  in  Mexico,    but  not  used  in  the  United  States 
[R.  T.    141];    the  green  color  of  the  wrapping  was  typical  of  a 
Mexican  source  and  Yanello  had  never  seen  such  wrapping  on 
domestic  marihuana  or  in  domestic  narcotic  traffic  (R.  T.    142). 
Agent  Yanello  further  testified  that  in  his  experience  domestic 
marihuana  was  never  transported  in  the  form  of  compressed  bricks, 
but  always  in  loorie  bulk  form  [R.  T.    143]. 

Appellant  contends  that  this  testimony  of  Agent  Yanello  was 
improperly  admitted  at  trial,    because  Yanello  was  not  a  qualified 
expert  witness  as  to  these  matters. 

Expert  testimony  of  a  witness  may  be  admitted  in  cases 
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where  the  jury  is  unable,    as  a  body  of  laymen,    to  bridge  the  gap 
between  the  facts  before  it  and  the  conclusions  to  be  drawn  there- 
from.    In  such  cases  assistance  is  needed  from  one  possessing 
special  skill  in  the  area  involved.     The  need  for  and  admissibility 
of  such  evidence  is  within  the  discretion  of  the  trial  judge. 

Harris  v.    Afran  Transport  Co.  ,    252  F.  2d  536 

(3  Cir.    1958); 
Rhodes  v.    United  States,    282  F.  2d  59  (4  Cir.    1960), 

cert,    den.    364  U.  S.    912; 
Campbell  v.    Clark,    283  F.  2d  766  (10  Cir.    1960). 
If  expert  testimony  is  found  appropriate,    the  qualifications 
of  a  particular  witness,    as  to  his  special  or  technical  knowledge, 
are  likewise  within  the  discretion  of  the  trial  judge.     If  the  trial 
judge  finds  the  witness  appropriately  qualified,    his  exercise  of  dis- 
cretion in  this  regard  will  not  be  disturbed  on  appeal,    absent  an 
abuse  of  discretion. 

United  States  v.    Freundlich,    95  F.  2d  376 

(2  Cir.    1938); 
Tucker  v.    Loew's  Theatre  &  Realty  Corp.  , 
149  F.  2d  677  (2  Cir.    1945). 
At  the  trial  below,    Agent  Yanello  was  testifying  to  matters 
within  his  personal  knowledge  and  experience,    as  clearly  appears 
from  those  portions  of  his  testimony  cited  above.     The  jury,   as 
laymen,   could  not  be  expected  to  draw  appropriate  inferences  from 
the  wrappings  and  configuration  of  the  packages  of  marihuana,    but 
Agent  Yanello  as  an  expert  could  do  this.     It  is  submitted  that  the 
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admission  of  Agent  Yanello's  testimony  as  to  his  expert  opinion 
concerning  the  source  of  the  marihuana  in  question  was  entirely 
proper. 


THE    TRIAL  COURT   PROPERLY    REFUSED 
APPELLANT'S   OFFER   OF    PROOF    WHICH 
WAS   INTENDED   TO  SHOW   THAT   THE 
PAPER,    IN    WHICH   THE    MARIHUANA 
INTRODUCED   AT   TRIAL   WAS    WRAPPED, 
COULD   HAVE    HAD   A   DOMESTIC  SOURCE 
RATHER   THAN   A   SOURCE   IN   MEXICO. 


During  the  course  of  trial,    in  the  rebuttal  phase  of  testimony, 
appellant's  counsel  made  the  following  offer  of  proof  [R.  T.    401- 
402]: 

"MR.    HARRIS:    I  would  like,    at  this  time, 
to  make  an  offer  of  proof.     The  offer  of  proof  is  that 
we  are  willing  to  produce  a  witness  from  Zellerbach 
Paper  Company  who  will  identify  the  paper  in  question 
[in  which  the  exhibit  marihuana  was  wrapped]  as  nine- 
inch  counter -roll  drug  wrap,    sold  through  the  Zeller- 
bach Company  for  wide  distribution  for  stores  through- 
out Los  Angeles  and  California.  "    [Matter  in  brackets 

added. ] 
The  purpose  of  this  offer  of  proof,   which  was  rejected  by  the  trial 
court,    was  apparently  to  rebut  Agent  Yanello's  testimony  that  the 
use  of  the  subject  paper  as  wrapping  for  the  marihuana  indicated 
that  the  marihuana  had  its  origin  and  source  in  Mexico. 

But  it  was  no  part  of  the  Government's  case  to  show  that 
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the  subject  paper  was  not  available  in  the  domestic  market.     Rather, 
the  Government  sought  to  show  by  Agent  Yanello's  testimony  that 
the  paper  was  characteristically  used  to  wrap  marihuana  in  Mexico 
but  was  not  used  to  wrap  marihuana  which  had  its  source  in  the 
United  States.     Thus,    whether  such  paper  is  made  and  distributed 
in  the  United  States  is  irrelevant,   and  appellant's  offer  of  proof 
was  properly  rejected. 


THERE    WAS  SUFFICIENT   EVIDENCE 
AT  TRIAL  THAT   APPELLANT    KNEW 
OF    THE    UNLAWFUL  IMPORTATION 
OF    THE    MARIHUANA   WHICH    WAS 
INTRODUCED   IN   EVIDENCE. 


At  trial,    appellant's  knowledge  that  the  marihuana  concerned 
had  had  its  source  in  Mexico  came  into  issue.     Such  knowledge  was 
dealt  with  in  the  testimony  of  Government  witnesses  Gordon  Douglas 
Brucker  and  Gary  Tronmpeter. 

Brucker  testified  [R.  T.    30]  that  on  the  occasion  of  their 
meeting  on  June  5,    1965,    appellant  told  him  that  appellant  was 
acquainted  with  a  connection  for  marihuana  who  had  just  received 
a  shipment  of  one  hundred  kilograms  of  marihuana  from  Mexico. 
Gary  Tronmpeter  was  introduced  to  Brucker  as  such  connection  on 
June  5,    1965  [R.  T.    31,    297]. 

This  testimony  was  corroborated  at  trial  by  that  of  Gary 
Tronmpeter.      Tronmpeter  testified  that  prior  to  June  5,    1965,    on 
the  day  he  brought  marihuana  to  appellant's  house,    he  told  appellant 
that  the  person  who  provided  the  marihuana  to  Tronmpeter  had 
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said  that  it  came  from  Mexico  City  [R.  T.    292-294). 

It  is  submitted  that  the  foregoing  testimony  was  sufficient, 
when  taken  along  with  the  testimony  of  Agent  Yanello  outlined  in 
Part  3  of  appellee's  argument,    supra,    to  establish  appellant's 
knowledge  that  the  subject  marihuana  had  its  source  in  a  foreign 
country,    Mexico. 

Moreover,    the  finding  necessarily  made  by  the  jury  that 
appellant  had  such  knowledge  must  be  sustained  on  appeal  if  the 
evidence  shows  such  knowledge  when  viewed  in  the  light  most  favor- 
able to  the  Government. 

Glasser  v.    United  States,    supra; 

Noto  V.    United  States,    supra; 

Stein  V.    United  States,    supra. 


6.  THE    TRIAL  COURT   PROPERLY   IN- 

STRUCTED   THE   JURY    WITH  RESPECT 
TO   THE   OFFENSE   OF  AIDING   AND 
ABETTING,    AND    WITH    RESPECT   TO 
APPELLANT'S   FACILITATION  OF    THE 
CRIME  CHARGED. 


At  the  trial  below,    the  Court  instructed  the  jury  as  follows 
[R.  T.    478-480]: 

"The  guilt  of  a  defendant  may  be  established 
without  proof  that  the  accused  personally  did  every 
act  constituting  the  offense  charged.     Whoever  commits 
an  offense  against  the  United  States  or  aids,    abets, 
counsels,    commands,    induces  or  procures  the 
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commission  is  punishable  as  the  principal. 

"Whoever  wilfully  causes  an  act  to  be  done, 
which  if  directly  performed  by  him  or  another,    would 
be  an  offense  against  the  United  States  and  is  punish- 
able as  a  principal.     Every  person  who  thus  wilfully 
participates  in  the  commission  of  a  crime  may  be 
found  to  be  guilty  of  that  offense.     Participation  is 
wilful  if  done  voluntarily  and  intentionally,    and  with 
a  specific  intent  to  do  something  which  the  law  forbids. 
That  is  to  say,    with  bad  purpose  to  disregard  or  disobey 
the  law. 

"You  will  note  that  Gary  Lee  Tronmpeter  and 
Alan  Hann  Oelke  are  jointly  charged  with  the  defendant 
Gary  DeJong  in  Counts  One  and  Two.     While  you  are 
not  to  determine  the  guilt  or  innocence  of  Tronmpeter 
and  Oelke,    since  they  are  not  before  you,    there  is 
evidence  before  you  of  their  acts  and  declarations. 
"In  a  case  where  two  or  more  persons  are 
charged  with  a  commission  of  a  crime,    guilt  of  the 
accused  may  be  established  without  proof  that  the 
accused  personally  did  every  act  constituting  the 
offense  charged.     Whoever  commits  an  offense  against 
the  United  States  or  aids,    abets,    counsels,    commands, 
induces  or  procures  the  commission  is  punishable  as  a 
principal. 

"Whoever  wilfully  causes  an  act  to  be  done 
20. 


which  if  directly  performed  by  him  or  another  would 
be  an  offense  against  the  United  States  and  is  punish- 
able as  a  principal.     Every  person  who  has  wilfully 
participated  in  the  commission  of  a  crime  may  be  found 
to  be  guilty  of  that  offense. 

"Participation  is  wilful  if  voluntarily  and  inten- 
tionally and  with  specific  intent  to  do  something  that 
the  law  forbids  or  with  a  specific  intent  to  fail  to  do 
something  that  the  law  requires  to  be  done.  That  is 
to  say,  with  bad  purpose  either  to  disobey  or  disre- 
gard the  law. 

"In  order  to  aid  and  abet  another  to  commit 
an  offense  it  is  necessary  that  the  accused  wilfully 
associate  himself  in  some  way  with  the  criminal 
venture  and  wilfully  participate  in  some  way  with  the 
criminal  venture,    and  wilfully  participate  in  it  as 
he  would  in  something  he  wishes  to  bring  about. 
That  is  to  say,    that  he  wilfully  seeks  by  some  act 
or  omission  of  his  to  make  the  criminal  venture 
succeed. 

Appellant  assigns  the  giving  of  these  instructions  as  error, 
since  appellant  was  charged  in  the  Indictment  as  a  principal  in 
concealing,    transporting  and/or  selling  marihuana  illegally  brought 
into  the  United  States  and  was  not  directly  charged  with  aiding  and 
abetting. 
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United  States  Code,    Title  18,   Section  2  provides: 

"(a)    Whoever  commits  an  offense  against  the 
United  States,    or  aids,    abets,    counsels,    commands, 
induces,   or  procures  its  commission,    is  a  principal. 
"(b)    Whoever  causes  an  act  to  be  done,    which 
if  directly  performed  by  him  would  be  an  offense 
against  the  United  States,    is  also  a  principal  and 
punishable  as  such.  " 

It  is  well  established  that  a  person  charged  in  an  Indictment 
only  as  a  principal  may  be  convicted  on  evidence  that  he  aided  and 
abetted  commission  of  the  crime  charged. 

Grant  v.    United  States,    291  F.  2d  746 

(9  Cir.    1961); 
Nye  &.  Nissen  v.    United  States,    168  F.  2d  846 
(9  Cir.    1948); 
And  see: 

Stewart  v.    United  States,    311  F.  2d  109 
(9  Cir.    1962). 
Such  evidence  with  respect  to  appellant,    showing  that  he 
aided  and  abetted  the  sale,    concealment,    and/or  transportation  of 
marihuana  by  Alan  Hann  Oelke  and  Gary  Lee  Tronmpeter.    was 
presented  at  trial.     See  Section  2  of  Argument,    supra.     Accordingly, 
it  is  submitted  that  the  trial  court  acted  properly  in  instructing  the 
jury  on  the  issue  of  aiding  and  abetting  on  appellant's  part. 

The  Court  further  instructed  the  jury  with  respect  to  the 
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meaning  of  the  word  "facilitate"  as  used  in  United  States  Code, 
Title  21,    Section  176a  and  in  Count  One  of  the  Indictment: 
"To  facilitate,    as  used  in  the  statute  in  the 
elements  of  this  case,    means  to  make  easy  or  less 
difficult.     So,    to  facilitate  in  any  manner  the  tran- 
sportation or  concealment  or  sale  of  a  narcotic  drug 
means  wilfully  to  do  or  fail  to  do  an  act  which  makes 
less  difficult  in  any  way  the  concealment  or  transporta- 
tion or  sale  of  the  narcotic  drug.  " 
This  instruction  was  clearly  proper. 

Vasquez  v.    United  States,    290  F.  2d  897 

(9  Cir.    1961); 
Bruno  v.    United  States,    259  F.  2d  8  (9  Cir.    1958); 
Pon  Wing  Quong  v.    United  States,    111  F.  2d  751 
(9  Cir.    1940). 
Nor  was  evidence  of  appellant's  facilitation  of  the  concealment, 
transportation  and/or  sale  of  marihuana  lacking.     See  Section  2  of 
Argument,    supra.     The  same  evidence  which  showed  aiding  and 
abetting  by  appellant  would  show  the  prime  offense  of  facilitating. 


THE    TRIAL  COURT  DID   NOT   ERR   IN 
ADMITTING    TESTIMONY    RELATING 
TO  APPELLANT'S   PAST   ARRESTS;    IF 
IT   DID   ERR,    THE    ERROR    WAS    HARM- 
LESS. 


In  the  course  of  the  Government's  cross-examination  of 
appellant  at  the  trial  below,    the  following  occurred  [R.  T.    257-258]: 
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"Q.  BY  MR.    PINES:     Were  you  arrested  in 

March  of  this  year? 

"A.  Yes. 

"Q.  What  was  the  charge? 

"A.  Burglary  and  drunk. 

"Q.  And  what  happened  to  that  charge? 

"A.         They  dropped  it. 

"Q.  What  had  you  been  doing? 

"A.  Drinking. 

"Q.  You  were  drunk? 

"A.  (Nodding.  ) 

"THE  COURT:    What  does  that  have  to  do  with 
the  offense  (sic)  of  entrapment? 

"MR.    HARRIS:    I  move  for  a  mistrial  on 
prejudicial  misconduct  by  the  prosecutor  if  he  knew 
those  were  the  questions  he  was  going  to  ask.     He 
specifically  told  the  Court  he  was  going  to  show  pre- 
disposition to  this  offense.     I  would  like  the  prosecutor 
censored  (sic)  for  this  and  I  want  to  move  for  a  mistrial 

at  this  time. 

"THE  COURT:     The  motion  for  a  mistrial  is 

denied.     The  last  two  questions  and  answers  are  ordered 

stricken  from  the  record;    and,    I  admonish  the  jury 

to  disregard  these  questions  and  answers.  " 

Based  upon  the  foregoing,    appellant  now  contends  that  the 
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trial  couit.  prejudicially  erred  in  denying  appellant's  motion  for  a 
mistrial  on  the  ground  of  prejudicial  misconduct  by  the  prosecutor. 
But  the  trial  court  excised  from  the  record  and  admonished 
the  jury  to  disregard  the  prejudicial  portions  of  the  quoted  testimony. 
These  were  the  questions  and  answers  as  follows: 

"Q.  What  had  you  been  doing? 

"A.  Drinking. 

"Q.  You  were  drunk? 

"A.         (Nodding.  )" 

The  prosecutor  prefaced  this  line  of  questioning  by  stating 
[R.  T.    257]: 

"MR.    PINES:    We  are  concerned  with  entrap- 
ment in  the  defense  here  and  I  am  going  into  the 
predisposition  of  this  defendant.     This  evidence  of 
prior  offenses  is  admissible,    as  I  can  read  the 
language  of  the  Supreme  Court.  " 

Clearly,    evidence  of  predisposition  on  a  defendant's  part  is 
admissible  to  negate  the  defense  of  entrapment. 

Sherman  v.    United  States,    356  U.S.    369  (1958); 
Mascialev.    United  States,    356  U.  S.    386(1958). 
In  showing  prior  acts,    the  prosecution  may  make  inquiry 
into  a  defendant's  previous  conduct. 

"The  predisposition  and  criminal  design  of  the 
defendant  are  relevant;     ...    [If]  the  defendant 
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seeks  acquittal  by  reason  of  entrapment  he  cannot 
complain  of  an  appropriate  and  searching  inquiry  into 
his  own  conduct  and  predisposition  as  bearing  upon 
that  issue.     If  in  consequence  he  suffers  a  disadvantage, 
he  has  brought  it  upon  himself  by  reason  of  the  nature 
of  the  defense.  " 

Sorrells  v.    United  States,    287  U.S.   435,    451-452 
(1932). 
It  is  clear  on  the  record  of  the  trial  below  that  the  prosecu- 
tor was  indeed  making  such  a  searching  inquiry  in  approaching 

this  line  of  questioning. 

Moreover,    even  if  the  entire  line  of  questioning  concerning 
appellant's  arrest  for  burglary  and  drunkenness  was  irrelevant  to 
the  issue  of  entrapment  and  therefore  was  improperly  admitted, 
such  error  was  clearly  harmless  and  not  prejudicial  to  appellant. 
Such  arrest  then  would  have  nothing  to  do  with  the  case  and,    in 
view  of  all  of  the  other  evidence  against  appellant,    would  not  be 
prejudicial. 

McRaye  v.    United  States,    163  F.  2d  868 

(9  Cir.    1947); 
Kowalchuk  v.    United  States,    176  F.  2d  873.    878 
(6  Cir.    1949). 
Where  the  record  contains  sufficient  evidence  of  guilt,   the  Court 
of  Appeals  should  not  reverse  a  conviction  because    unimportant 
and  irrelevant  testimony  may  have  crept  in,    unless  there  is  strong 
reason  to  think  that  practical  injustice  has  been  done. 
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United  States  v.    Waldau,    1 15  F.  2d  486  (2  Clr.    1940). 


8.  THE   TRIAL  COURT   PROPERLY    RE- 

FUSED   TO   ORDER    THE   GOVERNMENT 
TO   FURNISH   A    BILL  OF    PARTICULARS 
WHICH   COMPLIED    WITH   DEFENDANT'S 
REQUEST   FOR   A    BILL  OF   PARTICU- 
LARS. 


The  trial  court  denied  all  but  two  of  the  numbered  requests 
submitted  by  appellant  and  constituting  his  Motion  for  Bill  of 
Particulars  [C.  T.    10-17].     This  denial  is  assigned  by  appellant  as 
prejudicial  error. 

At  the  outset,    it  must  be  noted  that  whether  to  grant  a 
motion  for  a  bill  of  particulars  is  within  the  discretion  of  the  trial 
court.     A  determination  of  such  a  motion  will  not  be  disturbed  on 
appeal  in  the  absence  of  an  abuse  of  discretion. 

Wong  Tai  v.    United  States,    273  U.  S.    77(1927); 
Yeargain  v.    United  States.    314  F.  2d  881 

(9  Cir.    1963); 
Cooper  V.    United  States,    282  F.  2d  527    (9  Cir.  1960); 
Rodella  v.    United  States,    286  F.  2d  306 

(9  Cir.    1960),    cert,    den.    365  U.  S.    889; 
Schino  V.    United  States,    209  F.  2d  67  (9  Cir.    1954), 

cert,    den.    347  U.S.    937; 
Frederick  v.    United  States,    163  F.  2d  536 

(9  Cir.    1947),    cert,    den.    332  U.  S.    772. 
The  purpose  of  a  bill  of  particulars  is  twofold,    as  stated 
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in  Cooper  v.    United  States,    supra,    282  F.  2d  at  p.    532: 

"A  bill  of  particulars  should  be  granted  where 
it  is  thought  necessary  (1)  to  protect  the  defendant 
against  a  second  prosecution  for  the  same  offense, 
or  (2)  to  enable  the  defendant  to  adequately  prepare 
his  defense  and  avoid  surprise  at  trial.  " 

In  answer  to  appellant's  contention  that  he  was  surprised 
by  the  nature  of  the  charges  facing  him  at  trial  (Brief  for  Appellant, 
pp.    73-79),    it  should  be  noted  that  if  there  was  such  surprise, 
appellant  might  have  moved  at  the  start  of  trial  for  a  continuance; 
however,    he  failed   to  do  so.      Moreover,    Counts  One  and  Two  of 
the  Indictment,    the  counts  involving  appellant,   are  clear  in  their 
purport  and  advised  appellant  of  the  charge  which  he  was  called 
upon  to  answer  [C.  T.    1,    2]. 

The  trial  court  clearly  acted  within  its  discretion  when  it 
denied  appellant's  requests.      Even  a  cursory  examination  of  these 
requests  [C.  T.    11-15]  shows  that  they  seek  information  involving 
divulging  of  evidentiary  matters,    a  list  of  witnesses,    and  particu- 
lars clearly  stated  in  the  Indictment.     Accordingly,    the  trial  court's 
denial  of  these  requests  was  dictated  by  the  language  of  the  Supreme 
Court  in  Wong  Tai  v.    United  States,    supra,    273  U.S.    at  p.    82: 
"The  defendant  also  made  a  motion,    supported 
by  affidavit,    for  a  detailed  bill  of  particulars  setting 
forth  with  particularity  the  specific  facts  in  reference 
to  the  several  overt  acts  alleged  in  the  indictment, 
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with  various  specifications  as  to  times,   places,    names 
of  persons,    ....    etc.  ,    and  the  manner  in  which,    the 
specific  circumstances  under  which  they  were  com- 
mitted.    This  motion  -  which  in  effect  sought  a  complete 
discovery  of  the  Government's  case  in  reference  to 
the  overt  acts  -  was  denied  on  the  ground  that  the 
indictment  was  sufficiently  definite  in  view  of  the 
unknown  matters  involved  and  the  motion  called  for 
too  much  detail  of  the  evidence.  " 

Moreover,    in  the  present  case  the  identity  of  the  Govern- 
ment's informer,    Gordon  Douglas  Brucker,    was  revealed  to  appel- 
lant's counsel  prior  to  trial,    and  Brucker  appeared  as  a  witness 
for  the  Government.      This  case  is  thus  entirely  different  from  that 
of  Roviaro  v.    United  States,    353  U.S.    53  (1957).     Roviaro  was  a 
case  where  the  Government  had  refused  to  make  disclosure  of  the 
informant's  identity,    and  under  the  circumstances  a  reversal  of  the 
petitioner's  conviction  resulted.      Here,    on  the  contrary,    there  was 
full  disclosure  prior  to  trial  of  the  informant's  identity  (Brief  for 
Appellant,    p.    77).      The  Court  in  Roviaro  clearly  recognizes  the 
Government's  interest  in  nondisclosure  of  an  informant  where 
danger  to  the  informant  or  detriment  to  the  public  interest  would 
result  from  disclosure. 
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CONCLUSION 

For  the  reasons  stated  above,    the  judgment  of  conviction 

should  be  affirmed. 

Respectfully  submitted, 

JOHN   K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,   Criminal  Division, 

MICHAEL   HEUER. 

Assistant  U.    S.    Attorney. 

Attorneys  for  Appellee, 
United  States  of  America. 
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of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
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APPELLEE'S   BRIEF 

I 

JURISDICTIONAL  STATEMENT 

The  appellants,   Jackson  Fee  (sometimes  hereinafter 
referred  to  as  "Fee")  and  Merrill  Mack  Moser  (sometimes  herein- 
after referred  to  as  "Moser")  were  indicted  by  the  Federal  Grand 
Jury  for  the  Southern  District  of  California  on  July  24,    1963 
[C.  T.    2].   —'    The  indictment  contained  one  count  alleging  that  on 
June  17,    1963,   Fee  and  Moser  by  force  and  violence  and  by 
intimidation  took  $3,  273  from  a  teller  of  the  Citizens  National 
Bank,   Los  Angeles,   California,   a  national  bank  whose  deposits 
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were  insured  by  the  Federal  Deposits  Insurance  Corporation  [C.  T. 
2]. 

Appellants  were  arraigned  in  Los  Angeles  on  April  26,  1965 
(C.T.  41].  Subsequently,  on  May  24,  1965,  the  Honorable  Jesse 
W.  Curtis,  United  States  District  Judge,  denied  appellants'  motion 
to  dismiss  the  indictment  because  of  an  alleged  deprivation  of  their 
right  to  a  speedy  trial  as  guaranteed  by  the  Sixth  Amendment  of  the 
United  States  Constitution.  Appellants  then  entered  pleas  of  not 
guilty  to  the  charge  stated  in  the  indictment  [C.T.    42]. 

Appellants'  trial  commenced  on  June  1,    1965,   before  the 
Honorable  Charles  H.    Carr,    United  States  District  Judge  [C.T.    43]. 
On  June  3,    1965,   the  jury  returned  a  verdict  of  guilty  as  to  each 
appellant  [C.T.   45].     Appellants  were  each  sentenced  to  25  years 
imprisonment  on  June  3,    1965  [C  T.    45]. 

On  July  11,    1965,   a  notice  of  appeal  was  filed  pursuant  to 
Rule  37(a)(1),    F.  R.  C.  P.    [C  T.    48]. 

The  jurisdiction  of  the  District  Court  was  based  upon 
Section  2113(a)(d)  of  Title  18,    United  States  Code.     This  Court  has 
jurisdiction  to  review  the  judgment  of  the  District  Court  pursuant 
to  Title  28,   United  States  Code,   Sections  1291  and  1294. 

II 
SPECIFICATIONS   OF    ERRORS 

A.  Were  appellants  denied  their  right  to  a  speedy  trial 

as  guaranteed  by  the  Sixth  Amendment  of  the  Constitution  of  the 
United  States? 
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B.  Were  appellants  denied  their  right  to  counsel,   as 
guaranteed  by  the  Sixth  Amendment  of  the  Constitution  of  the 
United  States? 

C.  Did  the  trial  court  commit  error  in  finding  appel- 
lants' confessions  to  be  voluntary  and  admitting  them  into  evidence 
at  the  trial? 

Ill 
STATEMENT   OF   FACTS 

On  July  24,    1963,   the  Grand  Jury  for  the  Southern  District 
of  California  returned  a  one-count  indictment  charging  Moser  and 
Fee  with  having  robbed  the  Citizens  National  Bank,   5400  South 
Western  Avenue,   Los  Angeles,   California,   on  June  17,    1963.     The 
indictment  further  alleged  that  the  defendants  used  a  shotgun  during 
the  commission  of  the  aforesaid  robbery,   thus  placing  in  jeopardy 
the  life  of  one  Marcella  Coughlin,   a  teller  at  Crocker  Citizens 
Bank  [C  T.    2-3]. 

At  approximately  1:10  P.  M.    on  July  12,    1963,    Moser  and 
Fee  were  taken  into  custody  by  the  Federal  Bureau  of  Investigation 
near  Greenback,   Tennessee  for  robbing  the  Merchants  and 
Farmers  Bank  at  Greenback,   Tennessee  on  or  about  12:00  P.  M.   on 
July  12,    1963  [R.T.    203-209].   -'     At  this  time  both  Moser  and  Fee 
were  advised  of  their  right  to  counsel,   the  right  to  remain  silent 
and  that  any  statement  that  they  did  make  could  be  used  against 
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them  in  a  court  of  law  [R.  T.    207]. 

At  approximately  3:10  P.  M.  ,   July  12,    1963,    Moser  and 
Fee  were  taken  to  Knoxville,   Tennessee  and  were  taken  before  a 
United  States  Commissioner,   who  informed  them  that  they  were 
charged  with  the  Greenback,    Tennessee  bank  robbery  and  also 
advised  of  their  right  to  remain  silent  and  their  right  to  counsel 
[R.T.    209-210]. 

Initially,   the  interrogation  of  Moser  and  Fee  was  limited 
to  the  Greenback  robbery  [R.  T.    195].     At  approximately  8:45  P.  M. 
Fee  and  Moser  were  first  interrogated  about  the  Los  Angeles 
robbery  which  is  the  subject  of  this  appeal  [R.  T.    195].     At  this 
time  Moser  and  Fee  were  again  advised  of  their  right  to  counsel, 
their  right  to  remain  silent,   and  that  anything  they  said  could  be 
used  against  them  in  a  court  of  law  [R.  T.    145,    220]. 

On  or  about  10:30  P.  M.   on  July  12,    1963.   after  conferring 
between  themselves  [R.T.    218],   appellants  admitted  robbing  the 
Los  Angeles  bank  on  June  17,    1963  and  shortly  thereafter  signed 
detailed  statements  describing  this  robbery  [R.T.    159,    184; 
Plaintiffs'  Exhibits  9  and  10]. 

On  September  20,    1963,   appellants  appeared  in  Criminal 
Action  No.    16977  in  the  United  States  District  Court  for  the 
Eastern  District  of  Tennessee,   Northern  Division,   waived  indict- 
ment and  were  arraigned  and  pleaded  guilty  to  the  Greenback, 
Tennessee  robbery  [C.  T.    6].     Thereafter,   on  October  22,    1963, 
appellants  were  sentenced  to  prison  for  a  term  of  24  years  [C  T. 
6-9],   pursuant  to  Title  18,    United  States  Code,   Section  4208(a)(2) 
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(C.T.    18]. 

The  appellants  were  thereafter  incarcerated  in  the  Federal 
prisons  in  Atlanta,   Georgia  and  Leavenworth,    Kansas.     Appellants 
remained  incarcerated  in  their  respective  Federal  penitentiary  at 
all  times  from  October  22,    1963  until  early  April  1965,    except 
when  appellant  Moser  returned  to  Knox  County  Jail,    Knoxville, 
Tennessee  in  February,    1965  for  a  hearing  on  his  petition  filed  in 
the  United  States  District  Court,   Eastern  District  of  Tennessee, 
Northern  Division,   pursuant  to  Title  18,    United  States  Code, 
Section  2255.     Appellant  Moser  was  returned  to  the  Federal 
Penitentiary  in  Atlanta,   Georgia  on  March  5,    1965  [CT.    6-11]. 

In  the  statements  signed  by  appellants  they  admitted  robbing 
the  bank  in  Los  Angeles.     Both  appellants  stated  that  a  third  man 
had  been  hired  to  drive  the  get-away  car  from  the  robbery  [R.  T. 
390-393  and  Plaintiffs'  Exhibits  9  and  10].     During  the  incarcera- 
tion of  appellants  they  were  interrogated  several  times  by  the 
Federal  Bureau  of  Investigation  concerning  the  identity  of  this 
third  person  who  was  involved  in  the  robbery  [C.T.    7,   8,    10]. 

On  January  7,    1964,   appellant  Fee  wrote  a  letter  to  the 
United  States  Attorney  in  Los  Angeles  inquiring  into  the  disposition 
of  this  case.     The  United  States  Attorney  immediately  replied  and 
informed  appellant  Fee  that  there  had  been  no  disposition  of  this 
case  as  of  that  date  [C  T.    9].     On  or  about  March  20,    1965, 
appellants  wrote  to  the  United  States  Attorney  and  requested  that 
an  early  disposition  be  made  of  the  indictment  returned  on  July  24, 
1963  [C.  T.    7].     This  was  the  first  demand  for  trial  received  from 
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either  appellant.     On  April  18  and  24,    1965,   appellants  were 
transferred  to  Los  Angeles  and  they  were  arraigned  on  April  26, 
1965  [C.  T.    6,    9].     A  motion  was  heard  to  dismiss  the  indictment 
on  May  24,    1965  and  this  motion  was  denied  by  the  Honorable  Jesse 
W.    Curtis,    United  States  District  Judge  [C  T.    42]. 

Appellants'  trial  commenced  on  June  1,    1965  and  the 
Government  presented  three  witnesses  who  identified  Fee  and 
Moser  as  the  men  who  robbed  the  bank  on  June  17,    1963  [R.  T.    58- 
60,   80-82  and  33].     In  addition,   the  Government  called  another 
witness  who  identified  Fee  as  the  man  holding  the  sawed-off  shot 
gun  and  also  recorded  the  license  number  of  the  get-away  car 
[R.T.    95-96,   and  101-102].     The  Government  introduced  into 
evidence  the  signed  statements  of  Fee  and  Moser,   wherein  each 
admitted  the  commission  of  the  crime  and  these  admissions  stated 
that  a  third  party  had  participated  in  this  crime  [R.  T.    305,    353]. 

Appellants  testified  both  outside  of  the  hearing  of  the  Jury 
[R.T.    221,    246]  and  before  the  Jury  [R.  T.    294,    316],    denying 
their  guilt  and  contended  that  their  signed  admissions  were  not 
voluntary.     The  Honorable  Charles  H.    Carr,   United  States  District 
Judge,    made  the  expressed  finding  that  the  signed  admissions  were 
voluntary  [R.  T.    259]  and  that  he  did  not  believe  the  testimony  of 
either  appellant  concerning  whether  their  rights  had  been  violated 
[R.T.    254]. 

On  June  3,    1965,   the  Jury  found  appellants  guilty  as  charged 
in  the  indictment.     Appellants  were  each  sentenced  to  25  years  in 
prison  for  the  crime  of  bank  robbery  [C.  T.   46,   47]. 
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IV 

ARGUMENT 

A.  IN    LIGHT   OF   ALL  THE  CIRCUMSTANCES, 

APPELLANTS'    RIGHT   TO  A    SPEEDY 
TRIAL   HAS   NOT   BEEN   VIOLATED. 


The  passage  of  time  is  one  factor  to  consider  in  determining 
whether  a  defendant  has  been  denied  his  right  to  a  speedy  trial. 
The  lapse  of  22  months  from  indictment  to  trial,   standing  alone, 
does  not  constitute  a  violation  of  appellants'  right  to  a  speedy  trial. 
See:    United  States  v.     Ewell,    383  U.  S.    116  (1965)  and  Fouts  v. 
United  States,   253  F.  2d  215  (6th  Cir.    1958).     As  the  Supreme 
Court  of  the  United  States  stated:    "The  right  to  a  speedy  trial  is 
necessarily  relative.     It  is  consistent  with  delays,   it  depends  upon 
circumstances.     It  secures  rights  to  a  defendant.     It  does  not 
preclude  the  rights  of  public  justice.  "    Beavers  v.    Haubert,    198 
U.  S.    77,   87  (1905).     The  delay  and  its  effect  must  be  tested  by  the 
circumstances  attendant  to  the  specific  case.     Pollard  v.    United 
States,    352  U.S.    354,    361  (1957). 

Appellants  contend  that  there  has  been  a  22  months  delay 
between  the  return  of  the  indictment  on  July  24,    1963,   and  the 
commencement  of  the  trial  on  June  1,    1965.     Part  of  this  period  is 
totally  beyond  the  control  of  the  Government  as  shown  by  the  fact 
that  from  July  12,    1963  to  October  22,    1963,   appellants  were  in  the 
custody  of  the  United  States  District  Court  for  the  Eastern  District 
of  Tennessee  and  in  the  process  of  pleading  guilty  and  being  sen- 
tenced for  robbing  a  bank  in  Greenback,   Tennessee  on  July  12, 
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1963  [C.T.    7,   9]. 

During  the  month  of  March,    1965,   appellant  Moser  sent  a 
letter  to  the  United  States  Attorney  for  the  Southern  District  of 
California  requesting  that  they  be  tried  for  the  Los  Angeles  bank 
robbery  or  that  the  indictment  be  dismissed  [C.  T.    7].     Upon 
receipt  of  appellant  Moser's  request  for  a  trial,   the  Government 
immediately  had  the  prisoners  transferred  to  Los  Angeles  in  mid- 
April,    1965,   and  arraigned  on  April  26,    1965,   and  the  trial  com- 
menced on  June  1,    1965.     Therefore,    the  delay  from  which 
appellants  complain  consists  of  approximately  16  months  from 
October  22,    1963  to  March,    1965  when  the  first  request  for  trial 
was  submitted  and  inimediately  acted  upon. 


1.  ADEQUATE   REASONS   EXIST   FOR 

THE    16    MONTHS   DELAY   IN  BRING- 
ING  APPELLANTS  TO   TRIAL. 


On  July  12,    1963,   appellants  signed  statements  admitting 
their  commission  of  the  Los  Angeles  robbery.     In  these  statements 
the  appellants  stated  that  a  third  man  drove  the  car  in  the  robbery 
and  was  paid  for  his  service  [R.  T.    390-393].     Due  to  the  implica- 
tion of  a  third  participant  in  the  robbery  the  Federal  Bureau  of 
Investigation  launched  an  extensive  investigation  to  determine  the 
identity  of  the  third  subject.     This  investigation  has  included  a 
multitude  of  interviews  with  numerous  suspects,   a  review  of  prison 
records  at  Folsom,   Vacaville,   and  San  Quentin  and  numerous  inter- 
views with  inmates  of  those  institutions  who  were  associated  with 
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appellants.     Appellants  have  subsequently  denied  that  a  third  man 
participated  in  the  robbery  (C.  T.    20]. 

In  Harlow  v.    United  States,    301  F.  2d  361  (5th  Cir.    1962), 
the  court  held  that  a  post  indictment  investigation,   lasting  two 
years  for  the  purpose  of  obtaining  additional  evidence  for  trial 
was  neither  unreasonable  nor  unnecessary.     In  addition,    the  court 
stated  that  the  fact  that  no  evidence  resulted  from  this  investigation 
has  no  bearing  on  the  question  of  whether  it  was  reasonable  and 
necessary.     The  court  noted  that  the  Government  immediately 
proceeded  to  bring  the  case  to  trial  once  they  were  certain  that  the 
additional  evidence  was  not  available.     In  the  present  case,   the 
investigation  for  additional  evidence  concerning  the  Los  Angeles 
robbery  lasted  less  than  two  years  and  was  diligently  pursued 
once  the  information  concerning  the  implication  of  a  third  man  was 
made  known  by  appellants.     The  propriety  of  the  continued  investi- 
gation in  the  Harlow  case,   ibid,   is  equally  applicable  in  the 
present  case  because  the  Government  was  compelled  to  investigate 
all  facts  concerning  the  case  in  order  to  be  properly  prepared  for 
trial.     It  is  irrelevant  that  no  additional  evidence  was  obtained  and 
that  appellants  were  convicted  on  the  evidence  available  prior  to 
the  investigation. 

The  Government  recognizes  that  the  right  to  delay  a  trial 
for  continued  investigation  subsequent  to  indictment  must  be 
limited  and  will  be  proscribed  if  the  investigation  is  for  an  inordi- 
nately lengthy  period  of  time  while  the  defendant  is  in  custody  under 
the  indictment  that  is  being  investigated.     See  the  Petition  of 
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Provoo,    17F.R.D.    183  (D.C.    Md.    1955).     In  considering  whether 
the  Government's  continued  investigation  was  reasonable,   the  fact 
that  the  appellants  were  not  in  custody  for  the  indictment  should 
be  considered.     While  it  is  true  that  a  defendant's  right  to  a  speedy- 
trial  is  not  to  be  impaired  because  of  his  incarceration  on  a 
separate  and  distinct  charge,    see  Ponzi  v.    Fessenden,    258  U.S. 
254  (1927),    it  is  submitted  that  the  fact  that  a  defendant  is  incar- 
cerated for  a  different  and  unrelated  crime  should  not  be  a  reason 
to  compel  the  Government  to  bring  the  case  to  trial  any  sooner 
than  if  the  defendant  were  free  from  custody.     In  Harlow  v.    United 
States,   supra,   the  defendant  was  not  in  custody  and  the  court  held 
that  an  investigation  of  two  years  subsequent  to  the  indictment  was 
reasonable  and  necessary  and  did  not  violate  the  defendant's  right 
to  a  speedy  trial. 

The  rights  of  a  defendant  to  a  speedy  trial  constitutes  a 
balancing  of  the  individual  rights  involved  with  the  needs  of  public 
justice.     See  Pollard  v.    United  States,    supra.     It  is  submitted  that 
economy  of  judicial  administration  is  a  valid  consideration  of 
public  justice.     In  the  present  case  the  facts  required  that  the 
appellants  be  tried  jointly  because  they  acted  together  in  robbing 
the  bank,   the  arresting  officers  must  be  brought  to  Los  Angeles 
from  Tennessee,   and  it  would  therefore  be  unduly  expensive  and 
difficult  to  effectively  try  each  appellant  separately.     In  this 
respect,    it  should  be  considered  that  appellant  Moser  was  involved 
in  distinct  legal  proceedings  before  the  United  States  District  for 
the  Eastern  District  of  Tennessee  from  September  1,    1964  to 
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March  5,    1965  [C  T.    20-21),   and  was  not  available  for  trial  during 
that  time. 


IN   BALANCING   THE   RIGHTS   OF 
THE   INDIVIDUAL   WITH  THE 
NEEDS  OF    PUBLIC   JUSTICE, 
THE    LACK   OF    PREJUDICE   TO 
THE   DEFENDANT   FROM  THE 
DELAY   IS   A   RELEVANT  CON- 
SIDERATION. 


Apparently,   appellants'  only  contention  of  prejudice  is  that 
they  were  interrogated  several  times  during  their  incarceration 
concerning  the  Los  Angeles  robbery  [C  T.    7-10).     It  is  conceded 
that  some  interrogation  did  occur  during  their  incarceration  but 
contrary  to  the  statements  made  in  appellants'  brief  (Appellants' 
Opening  Brief,   page  17),   there  was  no  attempt  to  obtain  a  confes- 
sion of  the  crime  because  appellants  had  previously  signed  state- 
ments admitting  all  of  the  facts  of  the  crime  except  for  the  identity 
of  the  third  party.     In  fact,    no  information  obtained  from  any  post- 
indictment  interrogation  was  used  in  this  trial.     It  is  proper  for 
the  Government  to  conduct  interrogation  of  defendants  after  indict- 
ment and  in  fact  the  Supreme  Court  in  Massiah  v.    United  States, 
377  U.S.    201,    207,   recognized  the  propriety  of  a  continuing 
investigation  of  a  defendant  after  indictment. 

The  overwhelming  majority  of  cases  which  have  considered 
whether  a  defendant  has  been  deprived  of  his  right  to  a  speedy  trial 
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3/ 
consider  the  prejudice  defendant  has  suffered  by  the  delay.   _'     As 

the  Court  stated  in  United  States  v.    Holmes,    168  F.  2d  888  (2nd 

Cir.    1947),   at  891: 

"in  the  complete  absence  of  any  indication  that 

the  instant  defendant  was  adversely  effected  in  the 

preparation  or  prosecution  of  his  defense  by  the  lapse 

of  time  in  bringing  the  case  to  trial  .    .    .   defendant 

had  no  complaint  without  a  demand.  " 

Appellants  have  not  made  any  showing  of  fact  or  allegation 

which  indicates  that  they  have  been  prejudiced  by  the  delay  in  their 

defense  of  this  case.     The  statements  admitting  this  robbery  were 

signed  by  appellants  more  than  one  week  prior  to  the  return  of  the 

indictment.     The  other  evidence  in  the  case  primarily  consisted  of 

the  eye  witnesses  who  identified  the  appellants,   tracing  of  the 

license  number  of  the  get-away  car  and  identifying  that  the  car 

was  owned  by  appellant  Moser.     There  was  no  evidence  in  the 

trial  which  was  in  any  way  altered  or  affected  by  the  delay. 


3/  See  United  States  v.     Ewell,    383  U.  S.    116,    122(1965); 

Yea  man  v.    United  States,    326  F.  2d  293,    294  (9th  Cir. 
1963);     United  States  v.    Simmon,    338  F.  2d  804,    807  (2nd  Cir. 
1964);    Taylor  v.    United  States,    238  F.  2d  259,    262  (D.C    Cir. 
1956);    and  Petition  of  Provoo,    17  F.R.D.    183,    203  (D.  C    Md. 
1955). 
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3.  THE   QUESTION  OF    WHETHER   A 

DEFENDANT    HAS   BEEN   DEPRIVED 
OF    HIS   RIGHT   TO  A   SPEEDY    TRIAL 
IS  TO   BE    DETERMINED   IN  THE 
SOUND  DISCRETION  OF   THE   TRIAL 
COURT   AND  IN  THE    PRESENT   CASE 
THERE   IS   NO  SHOWING   OF  AN 
ABUSE   OF   THIS   DISCRETION. 


Rule  48(b)  of  the  Federal  Rules  of  Criminal  Procedure 
provides  for  the  dismissal  of  an  indictment  for  unnecessary  delay 
in  bringing  a  defendant  to  trial.     This  Rule  48(b)  is  an  implementa- 
tion of  the  right  to  a  speedy  trial  guaranteed  by  the  Sixth  Amend- 
ment of  the  Constitution  of  the  United  States.     United  States  v. 
Ward,    240F.Supp.    659  (D.C    Wis.    1965). 

A  motion  to  dismiss  for  lack  of  prosecution  is  addressed 
to  the  sound  judicial  discretion  of  the  trial  judge.     United  States  v. 
McWilliams,    163  F.  2d  695  (D.  C    Cir.    1947). 

On  review  of  a  ruling  to  dismiss  for  lack  of  prosecution, 
the  Court  of  Appeals  is  not  to  be  concerned  with  the  question  of 
whether  it  would  reach  the  same  result,   but  whether  there  exists 
an  abuse  of  discretion.     United  States  v.    Hester,    325  F.  2d  654 
(9th  Cir.    1963). 

On  May  24,    1965,   the  Honorable  Jesse  W.    Curtis,    United 
States  District  Judge,    heard  appellants'  motion  to  dismiss  and 
based  upon  the  record  and  oral  arguments  denied  appellants' 
motion  [C.  T.   42].     While  the  trial  judge  did  not  write  an  opinion 
setting  forth  his  reasons  for  denying  the  motion,   it  is  respectfully 
submitted  that  there  exist  numerous  reasons  justifying  the  trial 
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court's  decision.     In  addition,   appellants  have  failed  to  show  this 
Honorable  Court  any  facts  which  establish  an  abuse  of  discretion. 
It  is  therefore  respectfully  submitted  that  for  this  reason  alone, 
appellants'  contention  that  they  have  been  deprived  of  their  con- 
stitutional rights  to  a  speedy  trial  be  denied. 


4.  APPELLANTS   RECEIVED  A 

TRIAL  IMMEDIATELY   AFTER 
THEIR   REQUEST   FOR  A 
SPEEDY   TRIAL. 


There  are  a  line  of  cases  holding  that  even  if  the  delay  is 
deemed  unnecessary  and  unreasonable  that  a  person's  right  to  a 
speedy  trial  is  a  personal  right  that  the  defendant  must  assert 
before  he  can  be  considered  to  have  been  deprived  of  his  right  to 
a  speedy  trial.     See  Danziger  v.    United  States,    161  F.  2d  299  (9th 
Cir.    1947);    Collins  v.    United  States,    157  F.  2d  409  (9th  Cir.    1946). 

In  early  1964  appellant  Fee  made  an  inquiry  of  the  United 
States  Attorney's  Office,   Southern  District  of  California,   concern- 
ing the  existing  indictment  for  the  Los  Angeles  robbery  [C.  T.    9]. 
The  Government  responded  that  no  decision  had  been  made  con- 
cerning the  disposition  of  this  case  [C  T.    9].     During  March  1965 
appellant  Moser  wrote  to  the  United  States  Attorney  for  the  Southern 
District  of  California  and  requested  disposition  of  this  case  [C  T. 
7].     This  letter  was  the  first  demand  by  either  appellant  that  they 
be  tried  on  the  charges. 

Immediately  upon  receipt  of  the  letter  requesting  a  speedy 
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disposition  of  this  case,   the  Government  had  appellants  trans- 
ferred to  Los  Angeles,   California,   and  arraigned  before  the  United 
States  Court  [C.  T.    6,   9].     On  May  17,    1965,   appellants  filed  a 
motion  to  dismiss  the  indictment  for  the  alleged  deprivation  of 
their  right  to  a  speedy  trial  [C.  T.    4].     On  May  27,    1965,   appel- 
lants' motion  was  heard  and  denied  [C.  T.    42).     The  trial  of  this 
case  commenced  on  June  1,    1965  and  appellants  were  convicted 
and  sentenced  on  June  3,    1965  [C  T.    43-47).     Thus,   a  period  of 
less  than  90  days  elapsed  from  the  time  the  appellants  requested  a 
trial  and  their  ultimate  conviction  and  sentencing.     Considering  the 
distance  travelled,   the  pretrial  motions  filed,   and  allowing  time 
for  preparation  of  their  defense,   this  90  days  delay  between  the 
demand  for  the  trial  and  completion  thereof  does  not  constitute  an 
unreasonable  delay  in  bringing  appellants  to  trial. 


B.  THE   TRIAL  COURT   DID   NOT   ERR   IN 

ADMITTING   INTO   EVIDENCE   THE 
CONFESSIONS  OF   APPELLANTS  OF 
THE   LOS  ANGELES   BANK   ROBBERY. 


Appellants  contend  that  the  undisputed  facts  in  the  record 
plainly  show  that  the  confessions  were  involuntary.     The  facts 
relied  upon  by  appellants  are: 

1.  That  the  interrogation  for  both  crimes  lasted  from 
approximately  4:30  P.  M.    to  10:40  P.  M.  ; 

2.  That  by  confessing  to  the  prior  bank  robbery,   the 
appellants  were  placed  in  a  disadvantageous  position  for  the 
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interrogation  on  the  Los  Angeles  Bank  robbery; 

3.  That  the  Federal  Bureau  of  Investigation  Agent 
answering  appellant  Moser's  question  on  Rule  20  created  the 
possibility  of  concurrent  sentences  in  the  minds  of  appellants  and 
this  possibility  of  leniency  triggered  their  confessions;    and 

4.  No  attorney  was  present  during  the  interrogation. 
In  addition,   appellants  contend  that  the  failure  of  the 

Federal  Bureau  of  Investigation  to  follow  the  interrogation  guide- 
lines set  forth  in  Miranda  v.   Arizona,    384  U.  S.    436  (1966),   taken 
into  consideration  with  the  previously  mentioned  facts  indicating 
involuntariness,   leads  "...    plainly  to  the  conclusion  that  the 
confessions  were  involuntary"  [Appellants'  Opening  Brief,   page  23] 


"APPELLANTS   WERE   NOT   DEPRIVED 
OF   THEIR    RIGHTS  TO  COUNSEL  AND 
WERE   FULLY  ADVISED  OF    THEIR 
CONSTITUTIONAL  RIGHTS  TO  COUNSEL 
AND  TO  REMAIN  SILENT.  " 


Trial  in  this  case  commenced  on  June  1,    1965,   and  as  the 
court  held  in  Johnson  v.   New  Jersey,    384  U.  S.    719,    734  (1966), 
the  requirements  of  Miranda  v.   Arizona,   supra,   are  not  controlling 
in  determining  the  inadmissibility  of  the  confession.     The  admis- 
sibility of  appellants'  confessions  is  dependent  upon  whether  it  was 
voluntary  (which  is  discussed  IV,    B,    2,    infra),   and  if  the  ruling 
set  forth  in  Escobedo  v.   Illinois,    378  U.  S.    454  (1964)  has  been 
violated.     In  Escobedo,   supra,   the  Court  held  that  when  a  suspect 
has  requested  and  been  denied  an  opportunity  to  consult  with  a 
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lawyer  and  when  the  police  had  not  effectively  warned  him  of  his 
absolute  right  to  remain  silent,   any  statement  he  makes  under 
those  circumstances  will  be  inadmissible.     Id.   at  490-491.     Appel- 
lants now  contend  that  they  requested  counsel  during  the  interroga- 
tion and  their  request  was  denied  [R.  T.    231].     However,   the 
testimony  of  the  interrogating  agents  refutes  the  allegation  that 
counsel  was  demanded  and  denied  [R.  T.    157,    161,    178]. 

After  hearing  the  evidence,   the  trial  judge  found  that  he 
disbelieved  appellants'  testimony  concerning  the  facts  of  the 
interrogation  and  based  this  disbelief  upon  their  demeanor  on  the 
stand,   their  actions  and  that  everything  about  them  indicated  to  the 
trial  judge  that  they  were  fabricating  their  story  [R.  T.    255].     The 
record  in  this  case  is  replete  with  evidence  that  the  appellants 
received  a  number  of  warnings  as  to  their  right  to  counsel  and 
their  right  to  remain  silent  [R.T.    145,    207,    209-210,   and  220). 

If  a  defendant  knowingly  is  aware  of  his  right  to  remain 
silent  and  to  have  counsel  and  does  not  request  such  counsel  he 
has  waived  such  assistance.     See  United  States  v.   Childress,    347 
F.  2d  448,   450  (7th  Cir.    1965);    Hayes  v.    United  States,   347  F.  2d 
668  (8th  Cir.    1965).     The  failure  of  appellants  to  demand  counsel 
constitutes  a  basis  upon  which  the  interrogator  can  continue 
questioning  without  the  presence  of  counsel  and  there  has  been  no 
violation  of  appellants'  right  to  counsel,   or  of  the  holding  set  forth 
in  Escobedo  v.   Illinois,   supra. 
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APPELLANTS'   CONFESSIONS   WERE 
VOLUNTARY   AND  THEIR   ADMISSION 
INTO   EVIDENCE   DOES   NOT   CON- 
STITUTE  A    VIOLATION   OF    DUE 
PROCESS  AS  GUARANTEED   BY   THE 
FIFTH  AMENDMENT. 


Appellants  contend  that  their  confessions  were  involuntary 
as  a  matter  of  law  because  they  were  interrogated  from  4:30  to 
approximately  10:40.      However,   the  record  shows  that  the  inter- 
rogation concerning  the  Los  Angeles  robbery  commenced  at 
approximately  8:40  P.  M.   and  appellants  confessed  at  approximately 
10:40  P.M.    [R.T.    156,    159,   and  183-184].     The  record  in  this 
case  is  void  of  any  indication  that  appellants  were  ill-treated 
during  this  two  hour  interrogation  concerning  the  Los  Angeles 
robbery,    or  at  any  other  time.     While  appellants  did  not  accept 
food,   the  record  shows  that  food  and  restroom  facilities  were 
made  available  to  appellants  [R.T.    179,   213]  and  cigarettes  were 
given  to  them  [R.  T.    332]. 

Appellants  contend  that  because  they  had  confessed  to 
robbing  the  Greenback  Bank  prior  to  being  interrogated  on  the 
Los  Angeles  Bank,   that  this  prior  confession  placed  them  in  such 
a  disadvantageous  position  to  the  interrogators  that  their  confes- 
sions could  not  be  the  result  of  a  free  will.     It  must  be  noted  that 
appellants  confessed  to  the  Greenback  robbery  within  one  hour  of 
their  arrest.     They  confessed  when  they  were  taken  to  the  bank, 
even  before  being  taken  to  Knoxville  [R.  T.    210]. 

In  a  companion  case  decided  in  Miranda  v.   Arizona, 
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Westover  V.    United  States,    384  U.S.    494  (1966),   the  Court  refused 
to  assume  an  intelligent  waiver  of  constitutional  rights  when  one 
had  been  in  custody  for  over  fourteen  hours  and  had  been  interro- 
gated at  length  during  that  period.     The  defendant  Westover  had 
not  been  advised  of  any  of  his  constitutional  rights  during  the  prior 
interrogation  by  the  Kansas  City  Police.     This  case  supports  the 
proposition  that  it  is  valid  to  continue  to  interrogate  the  defendant 
on  other  crimes,   but  that  the  overall  length  and  nature  of  the 
interrogation  must  be  considered.     In  the  case  now  before  the 
Court,   the  appellants  were  fully  warned  and  advised  of  their  rights 
prior  to  any  interrogation  concerning  the  Greenback  Bank  robbery 
and  they  readily  confessed  after  a  short  period  of  interrogation. 
Interrogation  commenced  concerning  the  Los  Angeles  robbery  at 
approximately  8:40  P.  M.   and  appellants  were  again  advised  of 
their  rights.     Around  10:00  P.  M.   appellants  chose  to  discuss  the 
case  after  conferring  between  themselves  [R.  T.    184-186].     It  is 
difficult  to  see  how  appellants'  will  was  overborne,   when  they 
made  a  joint  decision  to  talk. 

Appellants  contend  that  because  the  record  shows  that 
Moser  refused  to  say  anything  after  being  advised  of  his  constitu- 
tional rights  prior  to  the  interrogation  concerning  the  Los  Angeles 
robbery  and  that  no  waiver  can  be  assumed.     However,   the  record 
is  equally  void  of  any  refusal  of  appellants  to  converse  with  the 
Agents  of  the  Federal  Bureau  of  Investigation.     Appellants  partici- 
pated in  a  general  discussion  with  the  Agents  [R.  T.    184].     At 
approximately  10:30  P.  M.   appellants  were  permitted  to  confer 
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among  themselves  and  at  this  time  they  decided  to  discuss  the  Los 
Angeles  Bank  robbery  [R.  T.    184-186).     It  would  be  difficult  to 
imagine  a  more  explicit  waiver  of  the  constitutional  right  to  remain 
silent  that  that  given  by  appellants  once  they  had  conferred  among 
themselves  and  decided  to  tell  the  story  concerning  the  Los  Angeles 
Bank  robbery. 

Appellants'  argument  that  the  Rule  20  discussion  created  a 
possibility  of  leniency  and  therefore,    is  an  indication  of  the  involun- 
tariness  of  the  confession  is  specious.     The  record  is  clear  that 
Appellant  Moser  first  mentioned  this  subject  [R.  T.    184,    193-196 
and  217)  that  Agent  McGovern  explained  it  correctly  and  made  it 
clear  that  he  had  no  control  over  whether  or  not  it  would  be  avail- 
able to  appellant.     The  fact  that  appellants  were  aware  of  the 
existence  of  Rule  20  shows  that  they  knew  the  possibility  of  the 
benefit  of  concurrent  sentences.     The  record  shows  that  the 
interrogators  made  it  clear  that  there  was  no  way  of  knowing  what 
sentence  would  be  given  [R.T.    198-199]. 

The  logical  conclusion  is  that  appellants'  confessions  were 
not  triggered  by  promised  leniency,   but  instead  was  a  calculated 
move  by  appellants  to  try  and  obtain  a  Rule  20  transfer  and  a 
possible  concurrent  sentence.     Appellants'  only  objection  is  that 
their  strategy  went  astray  and  that  they  did  not  receive  their  con- 
current sentences.     The  rational  mind  displayed  by  this  maneuver 
is  strong  evidence  that  the  confessions  were  the  product  of  a  free 
and  rational  will. 

Contrary  to  the  contentions  of  appellants,   the  record  contains 
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an  abundance  of  evidence  showing  that  the  confessions  were 
voluntary.     The  record  is  clear  that  appellants  were  fully  advised 
of  their  rights  on  at  least  three  separate  occasions,   the  appellants 
have  not  alleged  any  unusual  or  cruel  treatment,   appellants'  con- 
versations were  coherent  and  no  alcohol  was  detected  by  the  inter- 
rogators,  appellants  both  had  long  criminal  records  and  were  well 
aware  of  the  nature  of  the  proceedings  with  which  they  were  con- 
fronted [R.  T.    446-452],   appellants  were  allowed  to  confer  among 
themselves  prior  to  making  any  statement  concerning  the  Los 
Angeles  robbery,   and  the  trier  of  fact  unequivocally  disbelieved 
the  story  presented  at  the  trial  by  appellants. 

The  overwhelming  evidence  in  the  case  now  before  the 
Court  clearly  shows  that  the  appellants  made  a  rational  decision 
to  confess  in  order  to  attempt  to  gain  the  benefits  of  Rule  20.     It 
does  not  show  that  their  will  was  overborne  in  any  manner,   just 
that  their  plan  did  not  work.     It  is  respectfully  submitted  that  the 
confessions  be  deemed  voluntary. 
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V 
CONCLUSION 

For  the  reasons  stated  the  judgment  of  the  District  Court 

should  be  confirmed. 

Respectfully  submitted, 

JOHN   K.    VAN  de  KAMP, 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,   Criminal  Division, 

DENNIS   E.    KINNAIRD, 

Assistant  U.    S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,   I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,   and  that,    in  my  opinion,   the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/     Dennis  E.    Kinnaird 


DENNIS   E.    KINNAIRD 
Assistant  U.    S.   Attorney 
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FOR  THE   NINTH   CIRCUIT 


;MIEL  A.    ROBIDA, 

I  Petitioner, 

V. 

MMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


NO.   20592  ^       ''^Ck,-^,^ 
PETITION  FOR  REHEARING 


DANIEL  ROBIDA  respectfully  petitions  for  a  rehearing  on  the 

GROUNDS 

That  the  January  20,  1967  decision  of  this  Court  does  justice, 
t  not  completely.   That  decision  indicates  that  the  primary  issue  was 
titioner's  claim  of  exemption  under  section  911  of  this  Internal  Revenut 
de  of  1954.   The  decision  does  not  determine  the  effect  of  Respondent's 
andonment  of  the  grounds  stated  in  his  deficiency  notice  and  his  answer 
r  the  effect  of  Respondent's  access  to  Petitioner's  records,  withholdinj 
em  from  Petitioner;  the  availability  of  the  net  worth  system;  the  appli- 
tion  of  the  statute  of  limitations.   Petitioner  believes  and  urges  that 
mplete  justice  requires  these  matters  to  be  considered  and  determined. 

1.  THE  PRIMARY  ISSUE  WAS  FRAUD 

a)  A  deficiency  notice  is  equivalent  to  a  summons  which  thetax- 
yer  answers  by  a  petition  to  the  Tax  Court.   The  Commissioner's  answer 

in  the  nature  of  replication.   See  Baglivo  v.  CIR  (D.C.  Fe .  1954)  235 
Supp  493,  495  and  Papineau  v.  CIR  28  TC  54,  57. 

b)  The  CIR's  Notice  (IR  43-61)  based  assessment  on  fraud. 

c)  Paragraphs  7(c)  and  (d)  of  CIR's  Answer  (IR  7-12)  indicate  thai 
Iculation  of  deficiencies  was  done  on  the  net  worth  ystem.   (Answer 
hibit  A).   The  net  worth  system  was  used  in  aid  of  the  fraud  charge. 


:arged  Petitioner  with  concealing  assets,  refusing  to  make  records  avail 

i'  and  failure  to  file  returns,  all  by  way  of  fraud.   The  charge  of 
Jumbling  (Answer  7(b)  was  also  part  of  the  concealing  charge  and  not  con- 
jcted  to  any  other  issue. 

3.  WHEN  CIR  ABANDONED  FRAUD,  NO  ISSUE  REMAINED 

a)  The  CIR  is  bound  by  the  conduct  of  his  counsel  (CIR  v.  Erie 
>rge  Co.  (CCA. 3  1938)  167  F2d  71. 

At  the  trial  counsel  for  the  Commissioner  said: 
"A  fraud  issue  has  been  raised  but  Respondent  is 
abandoning  the  fraud  issue."   (II  R  2-3  line  12) 
He  also  conceded: 

I  .  "The  deficiencies  set  up  are  based  on  a  net  worth      

-  estimate,  your  Honor,  and  I  think  you  will  find 

them  attached  to  the  Answer."  (II  R  12  line  6) 
:,  Ciranni  made  it  plain  that  fraud  was  based  on  failure  to  file: 
"I  have  already  told  him  we  had  found  the  returns. 
He  can't  get  them  into  evidence,  but  I  will  get  them 
into  evidence.   We  have  copies  of  them  here.   This  was 
the  basis  of  our  fraud  allegation."  (II  R  17) 
b)  After  the  CIR  abandoned  fraud  MR.  ROBIDA  said: 

"I  don't  know  how  to  proceed."  (II  R  16  line  1); 
and  "I  would  like  to  request  the  Respondent  to 
make  it  more  clear  to  me  what  is  the  basis  for 
them  having  served  a  Jeopardy  Assessment  on  me 
in  the  first  place."  (II  R  16  line  2-4) 
Commenting  on  the  Notice,  and  Answer,  ROBIDA  said: 

"The  inconsistencies  are  very  hard  on  me  to 
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j  c)  No  Issue  Remained.   In  Leon  Papineau  v.  CIR  (1967)  28  TC  54,  5: 

le  CIR  in  an  Answer  relied  on  different  grounds  than  the  deficiency  notic 

ij  was  held  to  have  abandoned  his  original  determination. 

I 

In  the  instant  case  the  Answer  contained  no  new  material.  Therefore  w^ 
2  CIR  abandoned  the  ground  theretofore  relied  on  there  was  no  issue  befc 
fe  Court  and  no  burden  of  proof  on  either  party. 

I  In  Moise  V.  Burnette  (CCA  9th)  52  F2d  1071,  1072  the  CIR  at  time  of  tr: 
Itempted  to  rely  on  grounds  not  noticed  and  not  pleaded.   The  Court  held 
at  proper  construction  of  the  statutes 

i  "....required  that  a  claim  should  actually  and 

definitely  be  made  and  not  left  to  conjecture, 
^         inference  or  interpretation.",  and  that  the  CIR 
^^L       "....must  be  bound  by  his  pleadings  and  cannot 
V         be  assumed  to  have  intended  to  present  a  claim 

that  he  did  not  actually  make."   52  F2d  1071,  1072. 

In  Moise,  the  Court  noting  that  the  statute  limitations  had  run,  said 
"....neither  the  Commissioner  nor  the  Board  had 
the  power  to  determine  any  deficiency  whatever." 

In  Tex-Penn  Oil  Co.  v.  CIR  (CCA  3  83  F2d  518,  524  the  CIR  was  held  to  1 
andoned  notices  where  he  changed  grounds.   The  Court  ordered  judgment  ol 

deficiency. 

In  ROBIDA  the  Tax  Court  and  the  CIR  inferred  that  issues  remained  aftei 
R  repudiated  the  grounds  of  his  Notice  and  Answer  (II  R  14),  In  fact  nc 
sue  did  remain. 

U.S.  V.  Heath  (CCA  9th  1958)  260  F2d  623,  632  held  that  where  the  Govei 
nt  withheld  taxpayer's  records  it  forfeited  right  to  proceed  further  in 
criminal  fraud  trial.   Hinchcliffe  v.  Clarke  (1963)  230  F.  Supp  91,  64-: 
TC  93  and  Lord  v.  Kelly  (1964)  334  F2d  742,  Cert,  denied  85  S.  Ct.  650, 
S,  961,  13  L  Ed  rd  556  apply  the  same  principle  to  civil  tax  cases. 


|ER  TITLE  26  USC  §  7602  AND  UNDER  THE  FOURTH  AMENDMENT  TO  THE  CONSTITUTH 
I     a)  The  record  shows  that  Respondent  obtained  Petitioner's  records 
|or  to  trial  without  consent  or  process  and  denied  Petitoner  access, 
itioner  continuously  sought  their  return. 

[Respondent  at  oral  argument  before  thia  Court  said  that  the  CIR  or  his 

t 

nsel  now  have  only  some  of  the  records  and  that  they  will  make  the  ori- 

als  of  those  only  available  at  further  trial. 

The  party  having  access  to  part  of  the  records  is  deemed  to  have  them  a 

U.S.  V.  Consolidated  Laundries  Corp.  291  F2d  763,  571. 
p-    b)  Title  26  USC  §7602  requires  CIR  to  obtain  records  by  process. 

Fourth  Amendment  to  the  Constitution  protects  citizens  from  improper 
zure.   In  Hinchcliffe  v.  Clarke  (1963)  230  F  Supp  91,  64-2  USTC  93,  259 

CIR  obtained  taxpayer's  records  without  following  26  USC  §  7605. 

Court  prohibited  their  use  in  any  way  whatsoever. 

6.  THE  CIR'S  CASE  DEPENDED  UPON  NET  WORTH:   IT  IS  NOT  AVAILABLE 
The  deficiency  notice  advises 

"In  the  absence  of  adequate  records,  your  taxable 
income  has  been  computed  upon... net  worth..."  (I  R  44) 

Since  the  basis  of  the  'absence"  was  "no  return  filed"  (I  R  45,  48,  51, 
57,  60)  the  CIR  has  no  right  to  proceed  on  the  net  worth  system  after 

litting  filing  and  failing  to  produce  records. 

7.  ALL  YEARS  ARE  NOW  BARRED 

Section  6212  (c)(1)  of  the  Internal  Revenue  Code  of  1954  prov 
it  the  Commissioner  cannot  determine  additional  deficiencies  after  the  t 
'er  files  a  petition-  with  the  Tax  Court. 

A  second  notice  is  invalid  if  sent  after  the  period  of  assess 
It.   Rudd  Mfg.  Co.  15  TC  374.   The  statute  has  now  run. 


3ii<-w    iiuLjuJt;    wj.1.1.    ue    vaiiQ. 

WHEREFORE  Petitioner  respectfully  urges  that  this  Court  now 

ilfy  its  decision  either  to  direct  judgment  for  Petitioner  or  to  make 

I 

ih  findings  and  directions  as  will  give  to  Petitioner  proper  protection 

|to  the  matters  herein  set  forth.  It  would  now  be  unjust  to  require 

titioner  to  go  to  the  expense  of  a  new  trial. 


Affidavit  of  Service  by  Mail 

JOHN  R.  SWENDSEN,  being  first  duly  sworn,  deposes  and  says: 

I  am  a  citizen  of  the  United  States,  over  the  age  of  21  and  not  a 
:ty  to  the  within  proceeding. 

On  February  17,  1967,  I  served  the  foregoing  Petition  for  Rehearin 
the  Honorable  Mitchell  Rogovin,  Assistant  Attorney  General,  by  depositi 
:opy  thereof,  airmail  postage  prepaid,  in  the  United  States  Mail,  addres 
him  as  follows : 

Honorable  Mitchell  Rogovin 

I  Assistant  Attorney  General 

U.S.  Department  of  Justice 
Washington,  D.C.  20530 

SUBSCRIBED  and  sworn  to  before  me  at  San  Francisco,  California,  this  17 
r   of  February,  1967,  by  JOHN  R.  SWENDSEN.  /9    ^     ■^ 

Notary  Public/ 
My  Commission  expires:  '■^' 

March  24,  1968. 

Certificate  of  Counsel 

I  certify  that  in  my  judgment  this  Petition  is  well  founded  and  not 
:erposed  for  delay. 


I 


